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INTRODUCTION 
 

This Guide is provided as a resource for law enforcement officers and 

deputies in Palm Beach County who have the responsibility to present 

or offer evidence in non-criminal traffic matters involving fatalities.  

This guide is meant to provide materials for your use in preparation for 

and participation in those hearings.  The materials contain this office‟s 

recommendations, but are not mandatory or binding.  Each 

department or agency needs to make independent determinations 

regarding the presentation of evidence and the appropriate advocacy in 

each case.  If you have feedback or suggestions regarding this manual, 

please contact us. 
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I. GENERAL CONSIDERATIONS BEFORE THE HEARING:  

1.  ACCIDENT SCENE 

A. Identity of the Driver - Officer must identify the driver of the car.  

At the scene the following is recommended: 

 Ask the driver to introduce himself and state that he was the driver of the car to 

the witnesses and the other officers 

 Ask the driver to show his license to the witnesses and the other officers 

B. Investigation 

 Thoroughly document in your report the demeanor and emotional condition of 

each party (calm, crying, shaking, hysterical, sweating, angry, yelling). 

 If possible to capture, photograph the demeanor. 

 Document in your report and tape record if possible any excited utterances or 

spontaneous statements made by either party. 

 If the Victim is seriously injured Under Fla. Stat. 90.804, a statement made while 

the victim reasonably believes that her/his death is imminent is admissible IF the 

statement is about the physical cause or instrumentalities or circumstances 

surrounding the believed-to-be impending death. 

 The victim need not be actually dying to give a dying declaration. Be sure to 

document the condition of the victim and surrounding environment.  

 If possible record any statement made by the victim under the belief that her/his 

death is impending. Ask if the victim believes he/she is about to die. 

C. Accident Report Privilege - Fla. Stat. §316.062 

 The driver of any vehicle involved in a crash resulting in injury to or death of any 

person or damage to any vehicle or other property which is driven or attended by 

any person shall give his or her name, address, and the registration number of 

the vehicle he or she is driving, and SHALL upon request and if available exhibit 

his or her license or permit to drive, to any person injured in such crash or to the 

driver or occupant of or person attending any vehicle or other property damaged 

in the crash and SHALL give such information and upon request exhibit such 

license or permit to any police officer at the scene of the crash or who is 
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investigating the crash and shall render to any person injured in the crash 

reasonable assistance.  

 To ensure that compliance with this requirement DOES NOT impinge upon 

constitutional protections, the Legislature established the ACCIDENT REPORT 

PRIVILEGE. Its purpose is to avoid violating 5th amendment rights (Does not 

apply to blood alcohol test, breath alcohol tests, urine tests, & non-testimonial 

field sobriety exercises since 5th Amendment protections do not apply to those). 

State v. Horrell, 11 Fla. L. Weekly Supp. 87 (Fla. 9th Cir. Ct.). 

 Fla. Stat. §316.066-except as specified in this subsection, each crash report 

made by a person involved in a crash and any statement made by such a person 

to a law enforcement officer for the purpose of completing a crash report required 

by this section SHALL BE WITHOUT PREJUDICE TO THE INDIVIDUAL SO 

REPORTING. NO SUCH REPORT OR STATEMENT SHALL BE USED AS 

EVIDENCE IN ANY TRIAL, CIVIL OR CRIMINAL. HOWEVER, SUBJECT TO 

THE APPLICABLE RULES OF EVIDENCE, A LAW ENFORCEMENT OFFICER 

AT A CRIMINAL TRIAL MAY TESTIFY AS TO ANY STATEMENT MADE TO 

THE OFFICER BY THE PERSON INVOLVED IN THE CRASH IF THAT 

PERSON‟S PRIVILEGE AGAINST SELF INCRIMINATION IS NOT VIOLATED.  

Statements made during the crash investigation are not admissible in court.  When the 

officer has completed the crash investigation if the driver is told the officer is switching 

hats and now moving to a criminal investigation OR if Miranda warnings are given – 

then the driver‟s statements are admissible. 

 SWITCHING HATS  

 Switching hats - for a statement of a driver involved in a crash in a criminal case 

to be admitted into evidence the officer must advise the person that the accident 

report investigation is complete and must switch hats by advising the driver he/ 

she is now switching from an accident investigation into a criminal investigation 

and advise the Defendant of his/her Miranda rights. Any statements the driver 

makes after the switching of the hats occurs are admissible and anything that was 

stated beforehand is INADMISSIBLE. 

 State v. Cino, 931 So.2d 164 (5th DCA 2006)- accident report privilege in NO way 

prohibits the State from using the officer‟s observations of any aspect of the 

Defendant or the Defendant‟s behaviors. (physical appearance, general 

demeanor, slurred speech, odor of alcohol). 

 Accident report privilege DOES NOT BAR STATEMENTS OF ANYONE OTHER 

THAN THE DEFENDANT. Navarro v. Kohan, 566 So.2d 895 (Fla. 4th DCA 1990).  
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D. Exceptions to the Accident Report Privilege  

1. Does not apply to one who claims to be present at the scene of the accident, but 

denies involvement in the accident. Navarro.  

2. Does not apply to one who makes false statements in a report. State v. Escobar, 11 

Fla. L. Weekly Supp 314 (Fla. Dade Cty. Ct. 2004). 

3. Spontaneous statement NOT made in response to any question WOULD NOT BE 

PROTECTED.  Perez v. State, 630 So.2d 1231 (2nd DCA 1994); Shea v. State, 13 

Fla. L. Weekly Supp. 558(B) (Fla. Palm Beach County. Cir Ct.) (Purpose of statute 

is to clothe statements and communications as the driver, owner, or occupant of a 

vehicle that the driver is compelled to make in response to questions). A 

statement made during an accident investigation is not privileged when made 

spontaneously and not in response to any question, because the statement is not 

compelled. For example, when a defendant exits a car and immediately says to 

the officer, “I'm really screwed up and shouldn‟t be driving.”  

2. POST-ACCIDENT PROCEDURAL CONSIDERATIONS  

A.   JURISDICTION 

 Fla. Stat. § 318.32(1)(b) and Traffic Rule 6.630(d)(2)-A traffic magistrate 

does not have jurisdiction over cases involving an accident resulting in death or 

injury. Thus, the case must be transferred to a County Court Judge. 

 

 Fla. Stat. § 318.19-An infraction that causes a death or results in serious bodily 

injury requires a mandatory hearing. Thus, a defendant cannot pay the 

infraction or elect to attend traffic school in these cases. If the defendant is 

mistakenly allowed to pay a citation marked serious bodily injury without a 

mandatory hearing and the victim subsequently dies as a result of the accident, 

the money should be returned to the defendant and the case set for arraignment. 

 

B.   INFORMATION TO BE FILED WITH THE CLERK OF COURTS 

The officer must transmit the following to the clerk of courts: 

A copy of the traffic infraction 

Witness list  

1. Be sure to list relevant personnel from the Medical Examiner‟s Office.   
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NOTE:   If the defense stipulates to cause of death in writing you may call off the 

listed MEO personnel, but you must list them in anticipation of proving up the 

cause of death for sentencing purposes. 

 

2. The witness list to clerk should include defendant so that the defendant receives a 

subpoena and must appear.  Otherwise, the attorney may appear on the 

defendant‟s behalf, causing problems in proving identity. 

 

3. Upon receipt of the court file and its contents, the assigned judge will promptly 

designate a courtroom, a hearing date and time, and immediately return the file 

with the designations to the Clerk. The hearing date designated by the assigned 

judge shall afford at least 45 days in advance of the designated hearing to 

accommodate preparation of such notices and subpoenas and for service of same. 

However, the 45-day minimum is subject to speedy trial considerations pursuant 

to Rule 6.325, Fla. R. Traffic Court.  

 

4. Make sure that the Clerk issues all mandatory subpoenas for trial based on the 

witness list. They are to issue subpoenas and notices of hearing to all proper 

parties, counsel, and witnesses within 5 business days after receiving the hearing 

date from the judge.  

 

 

C. HEARING DATE  

The hearing date must be scheduled within 6 months from the date the traffic 

citation was issued.  

Date of traffic infraction: ______________ 

Date of scheduled hearing: _____________ 

1. Statute of Limitations 

 Fla. Stat. §775.15(2)(d)  Statute of Limitations: a prosecution 

for a non-criminal offense must be commenced within one (1) 

year after it is committed. 

2. Decedent‟s Family Attendance at the Hearing 

 The lead officer should contact the decedent‟s family so they can 

attend hearing and offer input on sentencing.  

3. Speedy Trial 
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 The defendant shall be brought to trial within 180 days of the date 

the defendant is served with a uniform traffic citation or 

other charging document. - Traffic Rule 6.325 

 

 

NOTE-The defendant is entitled to dismissal unless he was unavailable for trial 

during the 180 day period (i.e. defense continuance or failure to appear in court). 

There is NO recapture window period for infractions. Therefore, the 

defendant does NOT have to file a notice of expiration (NOTE) 

because there is NO recapture window. The defendant may file or 

orally move on the 181-day for final discharge. 

 Enlargement of Time - Traffic Rule 6.360-permissible if good 

cause shown even after the date the speedy trial period has expired. 

Important Distinction: the standard for the enlargement of the 180-

day time period for infractions is a showing of "good cause" and 

not "exceptional circumstances" as it is in criminal cases. 

 

 Traffic Rule 6.325(c)--This speedy trial rule does not apply to 

infractions attached to or associated with criminal traffic offenses. 

 

4. No  Right to Jury Trial or Court Appointed Counsel  

 

 Fla. Stat. § 318.13(3)- There is no right to trial by jury or to court 

appointed counsel on an infraction. 

 

D. PROVIDING DISCOVERY FOR DEFENSE  

An officer only has to provide supporting documentation for their devices to the 

defense immediately before trial.  

 

 Rule 6.445:  If any relevant supporting documentation regarding 

the electronic or mechanical speed measuring device used by the 

citing officer is in said officer‟s possession at the time of trial, the 

defendant or defendant‟s attorney shall be entitled to review said 

documentation immediately before that trial.  

 

Officers are not subject to discovery violations in civil cases involving 

infractions.  

 



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

10 

 

 
 

 Criminal Procedure Rule 3.220 (allowing the defense to 

participate in the discovery process) does not apply to infractions 

because civil infractions are not criminal cases.  Thus, the defense 

should not be entitled to any remedies for discovery violations. 

 

E. INFORMATION REQUIRED ON THE TRAFFIC INFRACTION 

To ensure the accuracy of the information needed on the traffic infraction ask 

yourself:  

1. Are there any mistakes or corrections that need to be 

made on the traffic infraction? 

 

 If so, then:  

Pursuant to Traffic Rule 6.455, the issuing officer may amend the 

traffic ticket with proper corrections: 

1.  Before the start of  the scheduled hearing, with 

2. The judge’s approval. 

Applicable Rules and Caselaw for Defects and Amendments to the 

Citation: 

Charging Document 

 Traffic Rule 6.455: “The charging document may be amended at any time before 

the hearing, subject to the approval of the official. The official shall grant a 

continuance if the amendment requires one in the interests of justice.” 

 This rule states that “No case shall be dismissed by reason of any 

informality or irregularity in the charging document.” (In these types of 

cases, your citation is considered a charging document).  

 This rule, makes it clear that the court should not grant a defense motion to dismiss 

due to vagueness and/or due process violation (i.e. that the charging document is so 

vague that it does not put the defendant on notice of which conduct forms the basis 

of the charge).  The remedy, if any prejudice can be shown, is an amendment to the 

charging document (i.e. the citation). 

 

Defects in the Citation 

 Pembroke Pines v. Estrella, 11 Fla. L. Weekly Supp. 844a (Fla. 17th Cir. 

2004).  Where first citation stated “Failure to Use Due Care, to wit: Following too 

Closely,” and second citation stated “Fail to Use Due Care, Fail to Maintain Control 
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of Vehicle Causing Rear-End Crash,” there was no prejudice to defendant when 

officers wrote down incorrect statute number.  The court reasoned that the State‟s 

failure in a criminal case to “precisely specify a charged statute in an indictment or 

information is not necessarily fatal to the charge. As long as the charging document 

does not „totally omit an essential element of the crime or [as long as it] is [not] so 

vague, indistinct or indefinite that he is misled or exposed to double jeopardy,‟ the 

case will not be subject to dismissal.” McMillan v. State, 832 So.2d 946, 948 

(Fla. 5th DCA 2002); see also C.S. v. State, 869 So.2d 637, 639 (Fla. 5th 

DCA 2004).  A ticket, which is also a charging document, should be no different. 

 

Amendments to Citations 

 Traffic Rule 6.455 “The charging document may be amended at any time before 

the hearing, subject to the approval of the official. The official shall grant a 

continuance if the amendment requires one in the interests of justice.” 

 

2.  DETERMINE WHETHER AN ELECTRONIC OR MECHANICAL SPEED 

MEASURING DEVICE WAS USED?  

 

If so, then:  

 

1. the type of device, and  

 

2. the manufacturer’s serial number must be listed in the 

body of the citation. 

 

 



  
 

 

 

 

 

 

 

 

 

 

 

TRAFFIC INFRACTION 

HEARING 
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II. TRIAL PROCEDURE 

 

A. STANDARD OF PROOF  

 

The standard of proof is proof beyond a reasonable doubt. Fla. Stat. § 318.14(6) 

 

1. Reasonable Doubt is not meant as a mere possible or speculative doubt, but one 

conformable to reason; a doubt which would satisfy a reasonable person.  

 

2. That state of the case which, after the comparison and consideration of all the evidence, 

leaves the minds of the jurors in that condition that they cannot say that they feel an 

abiding conviction to a moral certainty of the truth of the charge.  A doubt which is not 

suggested by, or does not arise from the evidence is not a reasonable doubt, and 

should not be considered. 

B. ELEMENTS 

Civil Infractions have elements in the same manner as criminal charges. Always 

verify that all elements can be proven beyond a reasonable doubt. 

1. Driving 

 All civil infractions under Chapter 316 require that the Defendant be "driving" 

or in "actual physical control" of the vehicle. Many times, there may not be 

an actual witness to the driving. Therefore it may be necessary to prove "driving" 

circumstantially. Prior to your hearing please review your case and reports to 

determine if this element can be proven beyond a reasonable doubt. 

 

 What physical evidence do you have to prove the defendant was 

driving? 

 

 What statements were made by the witnesses? 

 

 What statements were made by the defendant? 

 

 Perez v. State, 630 So. 2d 1231 (Fla. 2d DCA 1994); Sullivan v. DHSMV, 10 Fla. L. 

Weekly Supp. 148 (Duval Circuit Court, January 28, 2003). Defendant‟s 

spontaneous incriminating statements to the officer at the scene are not 

protected by the accident report privilege.   

 Cato v. DHSMV, 8 Fla. L. Weekly Supp. 267 (Duval Circuit Court, February 22, 

2001).  A person who claims “presence” at the scene of an accident but denies 

“involvement” in the crash cannot claim the protection of the privilege. 



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

14 

 

 
 

 State v. May, 10 Fla. L. Weekly Supp. 124 (Palm Beach County Court, December 

16, 2002).  LEO was not in process of conducting a crash investigation when he 

asked the defendant if he was ok, therefore the defendant‟s response is not 

protected by the accident report privilege. 

2. Eyewitness Testimony 

 

 Victims.  One of the most common forms of evidence to place the defendant 

behind the wheel comes from the driver and passengers of the other car involved 

in the crash. 

 Bystanders.  It is extremely important to document all the other people that 

may be at the crash scene to determine whether they saw the incident or heard 

the defendant make any statements.  It is not uncommon for people to stop to 

help in a crash prior to EMS and LEO arrival.  Although it may appear that their 

testimony would be unnecessary, it may become vital if the defendant‟s 

admissions become inadmissible. 

 Defendant’s Passengers.  A common trial tactic by a guilty defendant is to 

claim it was one of the passengers that was driving the vehicle at the time of the 

crash.  In order for the government to defeat this defense it is vital that all 

defendants‟ passengers be interviewed and contact information is provided to the 

clerk. 

 Pre-crash Witnesses.  Depending on the severity of the case and the resources 

available, there are often valuable witnesses who were with the defendant prior to 

the driving episode.  These witnesses may include bartenders, waiters, doormen, 

friends from a party, or family members.  If the defendant provided information 

regarding where he came from these leads should be followed up. There may be 

valuable information or perhaps a witness who saw him get into the car. 

 Paramedic/EMT’s.  Emergency services personnel seldom like to be included 

in your investigation because of the time-consuming and frustrating nature of the 

criminal process.  If the defendant was cut out of the car or removed prior to LEO 

arrival it is absolutely necessary to obtain statements from the rescuers.  You 

must also inquire of the rescuers regarding potential circumstantial evidence that 

will be discussed below.  Also, never underestimate the value of firefighter/EMT 

testimony regarding statements of the defendant.   

 Initial Caller.  The initial call to LEO may be valuable evidence in a trial and 

lead to additional witnesses.  Whether this was *FHP, 911 or a direct call to a local 

law enforcement agency, you should inquire and obtain tapes of the calls.  In 

large accidents there may be multiple people who call in but are not at the scene 
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when LEO arrives. 

 Show-up or Photopak or Line-up.  Your decision in this regard depends on 

the circumstances in your particular case.  Generally, the law will support your 

identification assuming when considered in its totality it is not suggestive or 

likely to cause a misidentification. 

3. Circumstantial Evidence 

Circumstantial evidence is very powerful when combined with eyewitness testimony.  

In some cases the defendant may be placed behind the wheel with no wheel witness 

at all if the time and effort is spent collecting, recording and analyzing the 

circumstantial evidence.  Due to the inadmissible nature of some defendant 

statements, the LEO should take care to obtain circumstantial evidence even when 

the defendant has confessed that he was driving the car. 

 Eliminating the Passengers as Potential Drivers.  Sometimes the circumstantial 

evidence will not be sufficient to prove that the defendant is the driver, but is 

sufficient to prove that the passengers were not.  If the investigation can show 

that all people in the car have been accounted for, the LEO can use circumstantial 

evidence to prove that the passengers could NOT have been the driver, thus 

leaving only the conclusion that defendant was the driver. 

 Examples.  The following are some examples of types of circumstantial evidence 

that can place the defendant behind the wheel.  This list is neither complete nor 

will all of the items be found at all scenes.  It is entirely possible that none would 

apply; it all depends on the circumstances of the particular crash.  

              a.   Seat Position and height of defendant (short D = seat close to steering 

wheel) 

b. Injuries to face, head, knees, or torso consistent with steering wheel 

impact and corresponding damage to steering wheel 

c. Injuries to torso consistent with seatbelt position for driver or passenger 

and corresponding damage to seatbelt 

d. Injuries to knees consistent with dashboard impact and corresponding 

damage to dashboard 

e. Injuries to leg or foot consistent with gas/brake pedal impact and 

corresponding damage to gas/brake pedal 

f. Injuries to head consistent with rear view mirror impact and 

corresponding damage to rear view mirror 

g. Injury to left side of body consistent with door handle or window 

controller, damage to handle or controller 

h. Injury to left side of head consistent with contact with A-pillar 

i. Impression of defendant‟s shoe on rubber brake pedal 
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j. Forensic evidence: 

 Clothing fibers on airbag, dashboard, or seatbelt 

 Hair or blood on broken windows or interior of car 

 Blood spatter or smears on interior of car 

 Tooth marks on steering wheel or dashboard 

 Fingerprints on ignition key, steering wheel, gear shift, headlight knob, 

rear-view mirror, etc. 

 Forensics found related to defendant‟s head wound, pieces of glass etc. 

k. Gas receipts or other receipts found in car indicating recent driver or 

owner of car 

l. Location of personal belongings in car 

m. Witnesses from before or after the crash 

n. Location of defendant upon arrival, e.g. leaning against driver's side of car, 

sitting on or standing near car, etc. 

o. Location of any other possible drivers/passengers 

p. Location of car keys (ignition, D's pocket) and identification of owner of 

keys or key chain 

q. Inability of passenger to operate manual transmission 

r. Vehicle registration and insurance information 

s. Establish time frames by heat on hood of car, fluids still leaking out of car, 

witness accounts, time that crash was reported to police, time police 

arrived on scene  

t. Clothing pattern imprint on seat, seatbelt, dashboard or any other item 

struck during the crash 

u. Injury to defendant‟s head in relation to striking head liner 

 

Torresi v. DHSMV, 5 Fla. L. Weekly Supp. 640 (Orange Circuit Court, 

June I, 1998).  Officer is entitled to rely on information provided to him by 

witnesses to an accident as well as on his own observations in order to 

determine who was driving the motor vehicle. 

State v. Johnson, 695 So.2d 771 (Fla. 5th DCA 1997).  Officer was told by 

another officer and by witnesses that the defendant was the driver.  The 

officer also observed the defendant standing next to the car when she 

arrived and there was no one else in it or near it.  The defendant admitted 

he was the driver, but that he did not know what happened.  This was 

sufficient PC to believe defendant was the driver. 



  
 

 

 

 

 

 

 

 

 

EVIDENCE 
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EVIDENCE RULES  

A. AUTHENTICATION & IDENTIFICATION OF EVIDENCE  

Authentication or identification of evidence is required as a condition precedent to its 

admissibility.  

1. Evidence should be sufficient to support a finding that the matter in question IS WHAT ITS 

PROPONENT CLAIMS. 

 

2. Evidence is inadmissible unless accompanied by some showing of its GENUINENESS.  

3. To authenticate evidence, a witness with knowledge must testify that A MATTER IS WHAT IT 

IS CLAIMED TO BE.  

4. Authentication occurs in any situation where the offered item, considered in light of the 

circumstances, logically indicates the personal connection sought to be proved. 

5. PHOTOGRAPHS:  Photographs are admissible both as being illustrative of the testimony of a 

witness and as having independent evidentiary value so that they can speak for themselves.  

 

B. HEARSAY EVIDENCE 

 

If a statement is offered for the truth of the facts contained in the statement, then 

the statement is hearsay, and hearsay is not admissible.  

1. To be admitted into evidence, the statement must fall within one of the recognized 

HEARSAY EXCEPTIONS.   

2. If the statement is OFFERED FOR SOME PURPOSE OTHER THAN ITS TRUTH, the statement is 

not hearsay and is generally admissible if relevant to a material issue in the case. 

a. STATEMENTS MADE UNDER BELIEF OF IMPENDING DEATH concerning cause or 

circumstances.  

b.  STATEMENTS AGAINST INTEREST pecuniary, proprietary, or penal interest.  

HEARSAY EXCEPTIONS:  

There are 24 hearsay exceptions.  These are the most commonly used: 

1. SPONTANEOUS STATEMENT  

Describing or explaining an event or condition made while perceiving it or immediately 

thereafter.  



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

19 

 

 
 

 

 

2. EXCITED UTTERANCE  

A statement or excited utterance relating to a startling event or condition made while the 

declarant was under the stress of excitement caused by the event or condition. 

 

3. BUSINESS RECORDS 

A memorandum, report, record, or data compilation, in any form, of acts, events, 

conditions, opinion, or diagnosis. 

 Requires:  

1. The record; 

2. Made at or near time;  

3. Information from person with knowledge;  

4. In course of regularly conducted business; 

5. Regular practice to record;  

6. All shown by custodian or other qualified witness.  

4. PUBLIC RECORDS AND REPORTS  

Records, reports, statements reduced to writing, or data compilations, in any form, of 

public offices or agencies, setting forth the activities of the office or agency, or matters 

observed pursuant to duty imposed by law as to matters which there was a duty to report, 

excluding in criminal cases matters observed by a police officer or other law enforcement 

personnel, unless the sources of information or other circumstances show their lack of 

trustworthiness.  

 

5. RECORDS OF VITAL STATISTICS  

Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if a 

report was made to a public office pursuant to requirements of law.  

6. ADMISSIONS 

A statement that is offered against a party and is: 

(a) The party's own statement in either an individual or a representative capacity; 

(b) A statement of which the party has manifested an adoption or belief in its truth; 

(c) A statement by a person specifically authorized by the party to make a statement 

concerning the subject; 

(d) A statement by the party's agent or servant concerning a matter within the scope of     

the agency or employment thereof, made during the existence of the relationship; or 

(e) A statement by a person who was a coconspirator of the party during the course, and 

in furtherance, of the conspiracy. Upon request of counsel, the court shall instruct the 

jury that the conspiracy itself and each member's participation in it must be 
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established by independent evidence, either before the introduction of any evidence 

or before evidence is admitted under this paragraph. 

 

7.  STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT 

Statements made for purposes of medical diagnosis or treatment by a person seeking the 

diagnosis or treatment, or made by an individual who has knowledge of the facts and is 

legally responsible for the person who is unable to communicate the facts, which 

statements describe medical history, past or present symptoms, pain, or sensations, or the 

inceptions or general character of the cause or external source thereof, insofar as 

reasonably pertinent to diagnosis or treatment. 

 

 

C. VENUE  

Venue is the legally proper or most convenient place where a particular case 

should be filed or handled.  

 

1. For civil cases, venue is usually the district or county which is the residence of a principal 

defendant or where they regularly conduct business, where a contract was executed or is to 

be performed, or where an accident took place. 

 

2. Be sure to always ESTABLISH THE VENUE AS PALM BEACH COUNTY on the record during 

the hearing. Otherwise the case may be thrown out! 

 



  
 

 

 

 

 

 

PREPARING THE 

EVIDENCE FOR YOUR 

HEARING 
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IV: STAGE 3: PREPARING THE EVIDENCE FOR YOUR HEARING 

A. Evidence To Bring To The Hearing: 

Traffic Citation(s) (before the hearing you may look at ticket to refresh your memory)  

Make sure that this citation properly identifies the following: 

1. The proper statute number 

2. The type of speed measuring device which was used 

3. The serial number of speed measuring device which was used 

Traffic Homicide Report/Crash Report 

Diagrams  

Measurements  

Photographs of the accident scene  

Photographs of the physical evidence  

Evidence reflecting Skid Marks/Scuff Marks or Vehicle Positioning 

Medical Examiners Report 

Death Certificate 

Photocopies of any Driver‟s Licenses that were given at the scene, or found and used for 

identification 

911 call 

 

B. Evidence needed when a Speeding Mechanism is Used:  

Based on the specific speed mechanism used, (speedometer, radar, or laser) the following 

information is required:  

1. SPEEDOMETER BASED SPEEDING  

a. Copies of the most recent 6-month speedometer calibration certification 
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b. The Certificate showing that the repair shop is authorized by the  

Department of Agriculture to conduct speedometer calibration checks 

 

2. RADAR BASED SPEEDING 

a.  LEO‟s radar speed measuring device (RSMD) course attendant certificate 

b. Logs showing the radar instrument was field-tested at the beginning and  

at the end of the shift  

c. Radar instrument‟s latest 6-month certification 

d.  Tuning fork certification 

NOTE: If a Moving Radar was used, then you will also need all documents required 

above for speedometer based speeding. 

3. LASER BASED SPEEDING 

a. LEO‟s laser speed measuring device (LSMD) course attendance certificate 

b. LEO‟s laser speed measuring device (LSMD) operator‟s certificate 

c. Logs showing instrument was field-tested at beginning and at the end of the 

shift  

d. Laser instrument‟s latest 6-month certification   

e. Laser instrument‟s certification from DHSMV 

C. Witnesses 

For every single element that you intend to prove at the hearing, you must have a 

witness testify to it. It‟s as easy as establishing Who, What, When, Where, and Why.  

The Scene of the Accident:  

Identification: Consider that you will need someone to positively identify the 

defendant in the courtroom, and decide who is able to do so.  

 Telephone each of the witnesses on the witness list to remind him/her to 

appear at the scheduled hearing date.  

 

Defendant’s Appearance  

 

Pursuant to Fla. Stat. 318.19, civil infractions resulting in death or serious bodily 

injury must be set for a mandatory court hearing.  Thus, the defendant cannot elect to 

pay a fine. 
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Bench Warrants  

 Fla. Stat. § 318.15(1)-If the defendant fails to appear or pay, the clerk shall 

notify DHSMV to suspend the defendant's driver license. NOTE-The court 

cannot issue a bench warrant for failure to appear on a non-criminal 

infraction because an infraction cannot be punished by incarceration. See Fla. 

Stat. § 318.13(3) Traffic court judges may issue arrest warrants for failure to 

appear on criminal cases. Traffic Rule 6.190(a). 

 

 Traffic Rule 6.450(g)-If the defendant has been properly noticed for a trial 

date and he fails to attend, the trial can be held without him and the court can 

find him guilty.  

 Fla. Stat. § 318.13(3)-An infraction cannot be punished by incarceration. 

Thus, the court cannot issue a bench warrant for failure to appear. Thus, when 

accepting a plea to an infraction, the trial court is not required to conduct a 

plea colloquy. 

 



  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

TESTIMONY 
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A. TRAFFIC HOMICIDE INVESTIGATOR TESTIMONY  

1. BACKGROUND AND EXPERIENCE  

Please state your name for the record.  

Where are you employed?  In what capacity? 

How long have been with (police agency name)? 

Did you conduct any police work prior to working with (agency)? 

As an officer, what are your specific duties? 

How long have you been a Traffic Homicide Investigator? 

Please explain your training to become a THI. 

Have you undergone any other training? 

How many crashes have you investigated? 

How many fatal crashes? 

Have you reconstructed crashes to determine what happened? 

Have you testified in court as to the reconstruction of those accidents? 

How many times? 

2. ARRIVAL/INVESTIGATION OF THE ACCIDENT SCENE 

Were you assigned as the lead THI on the crash which occurred on (date) at (location)? 

 

Is this location in PBC? [This Establishes Venue For Your Case] 

 

What time did this crash occur? 

    

What time did you arrive? 

    

Were there other officers that were already present on the scene? 

 

Describe the scene when you arrived.  

 

How many vehicles were involved? 

   

How many people died in this crash? 
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ENTER INTO EVIDENCE DEATH CERTIFICATE(S) 

 

Were there any individuals that were critically injured? 

 

Describe the vehicles involved? 

 Which vehicles were the victims in? 

3. EXPLANATION OF THE ACCIDENT  

Tell the Judge briefly what happened in this crash. 

   Example:  Ford WB ran light 

     Crashed into Mercedes 

     Pushed Mercedes sideways onto median 

 Where was the (car that was hit) coming from? 

Who was in that car? 

Do you recall where each person in that car was seated? 

Where was the (other car that caused the accident) headed? 

Who was in that car?   

Who was the driver? 

Did (name) identify himself/herself as the driver? 

Were the victims still present when you arrived? 

 Where were they located? 

During the course of your investigation, did you retrieve the driver‟s licenses of the individuals 

involved in the crash? 

ENTER THE PHOTOS OF THE D/Ls into EVIDENCE AS EXHIBITS  

 Did you speak to any other officers when you arrived? 

Did you make contact with the driver? 

What was he/she wearing? 

Did he/she appear to be injured? 



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

28 

 

 
 

            Did you obtain the 911 call as part of your investigation?  (may be an excited utterance) 

What was the Driver‟s emotional state at the time? 

Did the Driver say anything to you that was a spontaneous statement? 

ENTER ANY PHOTOS THAT MAY HAVE BEEN TAKEN OF THE DRIVER AT THE 

SCENE AS EXHIBITS 

Did you take a statement from the driver? 

What time was that? 

 Did you read the driver his/her Miranda rights? 

  ENTER THE MIRANDA CARD INTO EVIDENCE  

Did he/she indicate that they understood? 

Did he/she agree to talk to you? 

Was this statement recorded? 

 ENTER THE STATEMENT INTO EVIDENCE – PLAY FOR COURT  

Did you speak to any witnesses? 

What was the witnesses‟ emotional state? 

If the witness was still under the stress and excitement from the incident and the statement was 

taken close in time to the crash you may be able to admit the witness statement as an excited 

utterance.   

Did you speak to the victim? 

Did the victim make any statement to you prior to his/her death about how the crash occurred? 

If the victim thought he/she was dying, his/her statement may be admissible as a Dying 

Declaration. 

4. CRASH INVESTIGATION  

What did you do to investigate the crash?  

ENTER THE PHOTOS OF THE CRASH SCENE AS EXHIBITS  

 Analysis of physical evidence: 

a. Damage to vehicles (explain using the photos) 
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b. Area of impact  (use photos & explain how you know this was area) 

c. Diagram to explain the dynamics of the crash 

On the date of your investigation, did you check that morning to see if the traffic signals were 

functioning properly? 

 Was the victim/deceased trapped inside the vehicle? 

How was the body removed from the vehicle?  

Who removed the victim/deceased from the vehicle? 

 Approximately how long did it take to get the victim out of the vehicle?  

Did you inspect the defendant‟s vehicle? 

Was there anything mechanically unsound about the vehicle? 

5. MEASURING  THE SCENE OF THE CRASH 

Did you measure the scene of the crash? 

How is that done?  

What do you use?  

Why do you measure the scene? 

In this case, when was the scene measured? 

6. DIAGRAMS 

Once you have that information, do you then put together your reconstruction diagrams? 

 What is the purpose of these diagrams? 

Do the diagrams depict the physical evidence (i.e. tire marks, gouge marks) which resulted 

from the crash and do you place the vehicles back on this evidence? 

ENTER THE DIAGRAMS OF THE CRASH SCENE AS EXHIBITS  

How were you able to determine exactly how the crash occurred? 

Are there proven mathematical formulas that can be utilized to calculate speed? 

Have you been trained in working with these formulas? 

How many times have you used the different formulas? 
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What formulas did you use to determine speed in this case? 

 Please explain what the formula(s) is and how it applies? 

 What was the speed of defendant‟s vehicle at impact? 

 Explain how the physical evidence and witness statements corroborate how the crash occurred. 

 Who is at fault in the crash and why? CAUSATION IS IMPORTANT 

 How did the victim die as a result of the crash? 

 

B. TESTIMONY WHEN THE OFFICER WITNESSES A SPEEDING DRIVER   

1.  BACKGROUND/ TRAINING AND EXPERIENCE 

How are you currently employed? 

How long have you been a police officer?  

How long have you been employed with that police department? 

What are your duties for the police department? 

Did becoming an officer require any training? 

What training have you undergone? 

While on duty, do you cite people for traffic infractions?        

Did you take defensive driving classes? 

Did participate in vehicle pursuit training? 

2.     EXPERIENCE RELATED TO SPEEDING INFRACTIONS 

Do you cite drivers for speeding? 

Do you frequently write traffic citations for speeding? 

What are some methods you use for determining whether or not a car is speeding? 

Are you trained to use speed-measuring devices?  

Which devices are you familiar with?  

Are you trained to estimate a vehicle‟s rate of speed without using any of those devises? 
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During your training, how did your visual estimates compare with the actual speed? 

Did you successfully complete that course? 

Based on the certification, are you able to accurately visually estimate the rate of speed that a 

car is traveling? 

 SPEEDING CITATION IN THE CASE AT HAND 

Turning your attention the night in question… 

Were you on duty on _______________(date)? 

What area were you patrolling or monitoring?      

How if at all are you familiar with the defendant in this case? 

Were you able to visually estimate the defendant‟s speed? 

Based on your training and experience, do you have an opinion of the defendant‟s speed on 

the date in question? 

 What do you estimate the defendant‟s speed before you stopped him/her? 

IDENTIFICATION:   

Make sure that the officer properly identifies the defendant on the record.  

     SET THE SCENE 

When you first saw defendant‟s car what you were doing? 

a.    I was in a car heading ________ (direction of travel) on 

__________(road, street, or highway); or  

b.    I was parked stationary facing _______ (direction of travel) monitoring the 

traffic on __________(road, street, or highway). 

What road was the defendant‟s vehicle traveling on when you noticed him/her? 

Why did you focus/notice the defendant‟s car in particular? 

Do you know the speed limit on that road? 

What is the speed limit on that road? 

Were you able to use a device to accurately determine the defendant‟s speed? 

What device did you use? 
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How does that device work? 

 Questions Specific to Speedometer Based Pacing 

Where did you begin to pace the defendant‟s vehicle? 

Where did you stop pacing the vehicle? 

What was the distance traveled during this pacing? 

What did your speedometer read during your pace of the defendant? 

While pacing the defendant‟s car, how far were you from the defendant‟s vehicle? 

Would you say that you had a clear view of the defendant‟s car? 

Do you recall the speed that you were traveling at this time?  

Has the speedometer in your patrol car recently been tested for accuracy?  

When was that done? 

Who performed the speedometer check? 

Is that shop registered and or certified by the Dept of Agriculture? 

Did this test provide a certificate for your vehicle‟s speedometer? 

AT THIS TIME ENTER THE CERTIFICATE INTO EVIDENCE 

Based on your training and experience, and your pacing of the defendant‟s vehicle,   what is 

your opinion as to the defendant‟s speed on the night in question? 

 

 Questions Specific to a Radar Device Radar Certification  

  What model radar device was used? 

  Is your radar listed and approved model (in 15B-2.013)? 

a. If not approved explicitly in 15B-2.013, is there a Certificate of Approval Form 

HSMV 60013 which is available for such radar unit, or is such radar unit 

listed as an additional radar unit on the Florida Crime Information Center 

(FCIC) computer system, or is such radar unity listed on the Division of 

Florida Highway Patrol website? 

b.  If it‟s a newer model, introduce the certificate of approval 
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Has your radar recently been calibrated or tested for accuracy?  

When was that done? 

Was it certified at that time? 

AT THIS TIME ENTER THE CERTIFICATE INTO EVIDENCE 

Are you certified to operate this radar?  

When you started your shift on the date in question, did you conduct any tests on the 

radar?  

a. The officer needs to have conducted an internal accuracy check, and an 

external tuning fork accuracy check with certified tuning forks 

b. The tuning fork must be certified, so be sure to mark and admit the tuning 

fork certificate 

Did you repeat these tests on the laser device at the end of your shift? 

Did you document the results on a written log? 

Do you normally log the results after testing your device? 

AT THIS TIME ENTER THE LOGS INTO EVIDENCE 

 

 Radar Speed Determination  

  While using the radar, how far were you from the defendant‟s vehicle? 

From your experience, what is the maximum range the radar will register a vehicle‟s 

speed? 

Would you say that you had a clear view of the defendant‟s car? 

Did the road conditions permit you to clearly assign the speed detected from the radar? 

Did you obtain a radar reading in this case? 

What was the reading? 

What was the posted speed limit on the road the defendant was traveling on? 

Were you also able to make an independent visual determination of the defendant‟s the 

vehicle? 
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   If so, what was the rate of speed that you were able to visually determine? 

Based on your training and experience, what is your opinion as to the defendant‟s speed 

on the night in question? 

 

 Questions Specific to a Laser Device 

Laser Certification 

What model laser device was used? 

Is your laser listed and approved model (I FCIC or 15B-2.013)? 

Was your laser instrument certified pursuant to the Department of Highway Safety and 

Motor Vehicles? 

Has your laser been tested for accuracy within 6 months prior to its use in this case? 

When was it tested? 

Was it certified at that time? 

AT THIS TIME ENTER THE CERTIFICATE INTO EVIDENCE 

Are you certified to operate this laser? 

Have you completed the LSMD operator‟s course? 

When you started your shift on the date in question, did you conduct any tests on the 

laser? 

a. The officer needs to have done a display check, internal accuracy check and laser-

distance alignment check 

 

Did you repeat these tests on the laser device at the end of your shift? 

Did you document the results on a written log? 

 Do you normally log the results after testing your device? 

AT THIS TIME ENTER THE LOGS INTO EVIDENCE 

Laser Speed Determination  

 While using the laser, how far were you from the defendant‟s vehicle? 

 From your experience, what is the maximum range the laser will register a vehicle‟s  

 speed? 
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 Would you say that you had a clear view of the defendant‟s car? 

 Did the road conditions permit you to clearly assign the speed detected from the laser? 

 Did you obtain a laser reading in this case? 

 What was the reading? 

 What was the posted speed limit on the road the defendant was traveling on? 

 Were you also able to make an independent visual determination of the defendant‟s  

 vehicle? 

  If so, what was the rate of speed that you were able to visually determine? 

Based on your training and experience, what is your opinion as to the defendant‟s speed 

on the night in question? 

  



  
 

 

 

 

 

 

 

 

 

 

 

SENTENCING 
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SENTENCING GUIDELINES 

A. MINIMUM MANDATORY PENALTIES 

 As of October 1, 2005, Fla. Stat. §318.14(5) was amended to read: "If the person is 

required to appear before the designated official pursuant to §318.19(1) and is found to 

have committed the infraction, the designated official shall impose a civil penalty of 

$1,000 in addition to any other penalties and the person's driver's license shall be 

suspended for 6 months." 

 Thus, the court MUST impose a $1000 fine and a six (6) months license suspension as a 

mandatory sentence. However, The court may convert the civil penalty to community 

service. Fla. Stat. § 318.18(8)(b). 

B.   COMMUNITY SERVICE HOURS & TRAFFIC SCHOOL 

 Fla. Stat. § 316.027(4), Fla. Stat. § 318.14(1) and Fla. Stat. § 318.18(8)(c)- If 

an infraction results in a death, the defendant may be required by the court to serve 

120 community service hours in a trauma center or hospital that regularly receives 

accident victims. 

 Pursuant to Fla. Stat. § 318.14(5), the court may impose traffic school. 

C. DRIVER LICENSE REVOCATION 

 Pursuant to Fla. Stat. § 318.14(5), the court must impose a six (6) months driver's 

license revocation. 

 Fla. Stat. § 316.655(2)- The court may suspend or revoke a defendant's 

license when it is warranted by the totality of the circumstances resulting in 

the conviction and the need to provide for the maximum safety for all 

persons who travel on or who are otherwise affected by the use of the 

highways of the state. The court shall consider all pertinent factors, including, but 

not limited to: 

a. The extent and nature of the driver's violation. 

b.  The number of persons killed or injured as the result of the driver's violation. 

c.  The extent of any property damage resulting from the driver's violation.  
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In Giles v. State, 2 FLW Supp. 451 (Fla. 5th Cir. 1994), the court held that each 

factor listed in the statute must be stated on the record before a defendant's license may 

be revoked pursuant to this statute. 

D. NO RESTITUTION IN NON-CRIMINAL INFRACTIONS 

 Restitution cannot be made part of a sentence on a non-criminal infraction. See 

Salvador v. State, 601 So. 2d 227 (Fla. Dist. Ct. App. 1992) Since there is no 

crime charged with a civil traffic infraction, the next of kin cannot receive criminal 

restitution. 

E. THE DEATH IS A FACTOR TO BE CONSIDERED UPON SENTENCING 

 The death does not need to be proven as part of the case itself because a death 

is not an element of any infraction. There is case law which suggests that information 

which is in an indictment that is not an element of the crime charged is surplus, and 

need not be shown. Since the citation should be marked and stamped fatality, the 

defendant should certainly be on notice. However, you should inform the court of your 

intention to prove the death as part of sentencing and ask if the court will require you to 

prove up the death as part of the case in chief. The death can be proven by the 

death certificate, the next of kin, or the traffic homicide investigator. 

 Causation of Death is Broadly Defined: Fla. Stat. § 316.027(4), § 318.14(1) 

and § 318.18(8)(c) all refer to infractions which "result" in death of a person. Fla. 

Stat.§ 316.027(4) and Fla. Stat. § 318.18(8)(c) state that the additional penalty 

(community service hours) is applicable if the infraction "caused or resulted in the death 

... " Thus, in terms of the enhanced sentencing -- community service, maximum penalty 

of $1 ,000 and driver license revocation -- the court needs to apply a broad 

standard of causation. This issue will arise in cases where a period of time passes 

between the crash and the victim's death, or where the court finds that the defendant 

was not the sole cause of the crash. 

F. DELAYED FATALITY 

 In many cases, a victim does not expire until several days or even months after the 

crash. In these cases, causation may be more at issue as it may important to establish 

that the victim's death was attributable to the actual accident, rather then an intervening 

event. 

 Practice Tip: If you have such a case, review your file and determine you have a 

complete autopsy report. The Medical Examiner will be needed to testify at trial on 

the manner and cause of death as a result of the crash. 
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 Crawford Tip: A medical examiner who did not perform the autopsy can testify as to 

cause of death and other autopsy, matters based on a conversation with the examiner 

who performed the autopsy and a review of the autopsy report and photos. This is not 

testimonial hearsay and not a violation of Crawford. Schoenwetter v. State, 931 

So.2d 857 (Fla. 2006). 
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NO. CASE OR STATUTE  
(in order of appearance) 

PAGE 

NUMBER 
1.  Florida Statute § 90.804 39 

2.  Florida Statute § 316.062 39 

3.  State v. Horrell, 11 Fla. L. Weekly Supp. 87 (Fla. 9th Cir. Ct.) 40-42 

4.  Florida Statute § 316.066 43-45 

5.  State v. Cino, 931 So.2d 164 (5th DCA 2006) 46-49 

6.  Navarro v. Kohan, 566 So.2d 895 (Fla. 4th DCA 1990) 50-51 

7.  State v. Escobar, 11 Fla. L. Weekly Supp 314 (Fla. Dade Cty. Ct. 2004)  52-54 

8.  Perez v. State, 630 So.2d 1231 (2nd DCA 1994) 55-56 

9.  Shea v. State, 13 Fla. L. Weekly Supp. 558b (Fla. Palm Beach County. Cir Ct.)   57-58 

10.  Florida Statute § 318.32(1)(b) 59 

11.  Florida Rules of Traffic Court 6.630(d)(2) 59 

12.  Florida Statute § 318.19 59 

13.  Florida Rules of Traffic Court 6.325 59-60 

14.  Florida Statute § 775.15(2)(d) 60 

15.  Florida Rules of Traffic Court 6.360 60 

16.  Florida Statute § 318.13(3) 60 

17.  Florida Rules of Traffic Court 6.445 60 

18.  Florida Rules of Criminal Procedure 3.220 61 

19.  Florida Rules of Traffic Court 6.455 61 

20.  Pembroke Pines v. Estrella, 11 Fla. L. Weekly Supp. 844a (Fla. 17th Cir. 2004) 62 

21.  McMillan v. State, 832 So.2d 946, 948 (Fla. 5th DCA 2002) 63-64 

22.  C.S. v. State, 869 So.2d 637, 639 (Fla. 5th DCA 2004) 65-66 
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NO. CASE OR STATUTE  
(in order of appearance) 

PAGE 

NUMBER 
23.  Florida Statute § 318.14(6) 67 

24.  Perez v. State, 630 So. 2d 1231 (Fla. 2d DCA 1994) 68-69 

25.  Sullivan v. DHSMV, 10 Fla. L. Weekly Supp. 148 (Duval Circuit Court, January 28, 
2003) 

70-71 

26.  Cato v. DHSMV, 8 Fla. L. Weekly Supp. 267 (Duval Circuit Court, February 22, 2001)
  

72-74 

27.  State v. May, 10 Fla. L. Weekly Supp. 124a (Palm Beach County Court, December 16, 
2002)  

75-76 

28.  Torresi v. DHSMV, 5 Fla. L. Weekly Supp. 640a (Orange Circuit Court, June 1, 1998) 77-78 

29.  State v. Johnson, 695 So.2d 771 (Fla. 5th DCA 1997) 79-82 

30.  Florida Statute § 318.15(1) 83 

31.  Florida Statute § 318.13(3) 83 

32.  Florida Rules of Traffic Court 6.190(a) 83 

33.  Florida Rules of Traffic Court 6.450(g) 83 

34.  Florida Statute §318.14(5) 83-84 

35.  Florida Statute § 318.18(8)(b) 84 

36.  Florida Statute § 316.027(4) 84 

37.  Florida Statute §318.14 (1) 84 

38.  Florida Statute §318.18(8)(c) 85 

39.  Florida Statute § 316.655(6) 86 

40.  Giles v. State, 2 Fla. L. Weekly Supp. 451 (Fla. 5th Cir. 1994) 87 

41.  Salvador v. State, 601 So. 2d 227 (Fla. Dist. Ct. App. 1992) 88-89 

42.  Schoenwetter v. State, 931 So.2d 857 (Fla. 2006) 
 

90-104 
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1. 90.804(2)(b). Hearsay exceptions; Statements of Impending Death  

(2) Hearsay exceptions.--The following are not excluded under s. 90.802, provided that the declarant is unavailable as a witness: 

 

(b) Statement under belief of impending death.--In a civil or criminal trial, a statement made by a declarant while reasonably believing 

that his or her death was imminent, concerning the physical cause or instrumentalities of what the declarant believed to be impending 

death or the circumstances surrounding impending death. 

 

2. 316.062. Duty to give information and render aid  

(1) The driver of any vehicle involved in a crash resulting in injury to or death of any person or damage to any vehicle or other 

property which is driven or attended by any person shall give his or her name, address, and the registration number of the vehicle he or 

she is driving, and shall upon request and if available exhibit his or her license or permit to drive, to any person injured in such crash 

or to the driver or occupant of or person attending any vehicle or other property damaged in the crash and shall give such information 

and, upon request, exhibit such license or permit to any police officer at the scene of the crash or who is investigating the crash and 

shall render to any person injured in the crash reasonable assistance, including the carrying, or the making of arrangements for the 

carrying, of such person to a physician, surgeon, or hospital for medical or surgical treatment if it is apparent that treatment is 

necessary, or if such carrying is requested by the injured person. 
 
(2) In the event none of the persons specified are in condition to receive the information to which they otherwise would be entitled 

under subsection (1), and no police officer is present, the driver of any vehicle involved in such crash, after fulfilling all other 

requirements of s. 316.027 and subsection (1), insofar as possible on his or her part to be performed, shall forthwith report the crash to 

the nearest office of a duly authorized police authority and submit thereto the information specified in subsection (1). 
 
(3) The statutory duty of a person to make a report or give information to a law enforcement officer making a written report relating to 

a crash shall not be construed as extending to information which would violate the privilege of such person against self-incrimination. 
 
(4) A violation of this section is a noncriminal traffic infraction, punishable as a nonmoving violation as provided in chapter 318. 
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3. State v. Horrell, 11 Fla. L. Weekly Supp. 87a (Fla. Dade Cty. Ct. 2004) 

Criminal law -- Driving under influence -- Evidence -- Error to suppress evidence of breath test results and performance of 

field sobriety exercises on ground that defendant had not been advised of his Miranda rights where, although defendant was in 

custodial situation at time of exercises and test, Miranda warnings were not required because exercises were designed to elicit 

non-testimonial responses from defendant  

STATE OF FLORIDA, Appellant, v. THOMAS M. HORRELL, Appellee. Circuit Court, 9th Judicial Circuit (Appellate) in and for 

Orange County. Case No. CJAP02-13. L.C. Case No. TO-01-44095. September 5, 2003. Appeal from the County Court for Orange 

County, Carolyn B. Freeman, Judge. Counsel: Lawson Lamar, State Attorney, and James T. Hetz, Assistant State Attorney, Orlando, 

for Appellant. Stuart I. Hyman, Orlando, for Appellee.  

(Before CONRAD, TURNER, and ROCHE, JJ.)  

FINAL ORDER AND OPINION AFFIRMING IN 

PART AND REVERSING IN PART TRIAL COURT'S 

ORDER GRANTING MOTION TO SUPPRESS 

(PER CURIAM.) Appellant, the State of Florida, appeals the Orange County Court's Order Granting Appellee Thomas Horrell's 

Motion to Suppress, issued on February 5, 2002. This Court has jurisdiction pursuant to Florida Rule of Appellate Procedure 

9.030(c)(1). Upon consideration of the record, briefs, and court file, this Court dispenses with oral argument pursuant to Florida Rule 

of Appellate Procedure 9.320, and affirms in part and reverses in part the Order of the trial court.  

FACTS 

On August 5, 2001, Appellee was charged by Florida Uniform Traffic Citation with driving under the influence (DUI) in violation of 

section 316.193, Florida Statutes. On September 12, 2001, he filed a Motion to Suppress and a Motion to Suppress Confession, 

Statements, and Admissions. A hearing on the motions was conducted on December 19, 2001 and continued on January 11, 2002.  

During the first portion of the hearing, the Court received testimony from Orange County Deputy Edward Delaney. Delaney testified 

that on August 4, 2001, while traveling on I-4 at the 408 interchange, he observed Appellee's vehicle weaving side to side from one 

lane to the other. He stated that the vehicle's headlights were off, the windshield had been smashed, and there had been damage to the 

body and roof of the automobile. Delaney testified that, after making these observations, he commenced a traffic stop. Upon stopping 

the vehicle, he noticed that Appellee had blood on his arm and appeared to have been in a traffic accident. At that time, the officer 

called for paramedics and further police assistance.  

Officer Steven Leavitt of the Orlando Police Department also testified at the suppression hearing. He stated that, upon arriving at the 

scene, he noticed that Appellee's vehicle had sustained extensive damage. After speaking with Deputy Delaney, Leavitt made contact 

with Appellee and noticed the smell of alcoholic impurities coming from his person and his mouth. Leavitt also observed that 

Appellee had trouble standing and walking and used the vehicle as support and to regain his balance. He stated that Appellee had 

slurred speech and bloodshot, watery and glassy eyes.  

After conducting a crash investigation, Officer Leavitt informed Appellee that he was going to conduct a criminal investigation for 

DUI. Officer Leavitt testified that this notification did not include advisement of Miranda
1
 warnings.

2
 He then asked Appellee to 

perform a series of field sobriety exercises, including the “finger to nose” and “one-legged stand” tests. Appellee complied, and from 

Officer Leavitt's observation of his performance on those exercises, his intoxicated appearance, and the condition of his vehicle, 

Officer Leavitt arrested Appellee for DUI.  

At the second portion of the suppression hearing, Appellee argued that any statements he made during the accident and subsequent 

criminal investigations should be suppressed based on the accident report privilege and because no Miranda warnings were read to 

him. He further argued that this result was warranted because his arrest was unlawful, as there was no warrant issued, nor any 

testimony presented that Deputy Delaney communicated to Officer Leavitt information which could have formed the basis for a valid 

arrest in this case.  
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On February 5, 2002, the trial court entered an Order granting Appellee's motions to suppress all evidence obtained after 

commencement of the criminal investigation, including admissions of driving, consuming alcohol, field sobriety exercises, and breath 

test results. The State timely filed the instant appeal.  

STANDARD OF REVIEW 

This Court reviews de novo the trial court's application of law to the facts. See Carattini v. State, 774 So. 2d 927, 928 (Fla. 5th DCA 

2001). The Court is bound by the trial court's finding of facts unless they are clearly erroneous. See State v. Ramos, 755 So. 2d 836, 

837 (Fla. 5th DCA 2000) (citation omitted). Review of a motion to suppress is a mixed question of law and fact. See Butler v. State, 

706 So. 2d 100, 101 (Fla. 1st DCA 1998).  

DISCUSSION 

The State raises one issue on appeal, arguing that the trial court erred in suppressing the non-testimonial evidence obtained during the 

DUI investigation. While it concedes that statements made by Appellee after commencement of a criminal investigation are 

inadmissible if proper Miranda warnings have not been administered, the State contends that only statements and communications are 

privileged, not non-testimonial evidence of breath test results and performances on field sobriety exercises. The State asserts that 

failure to give Miranda warnings under the circumstances of this case amounts to a statutory violation of the accident report 

privilege,
3
 not a constitutional violation. Therefore, the exclusive remedy is the suppression of any statements obtained in violation 

thereof. As such, the State concludes that the trial court erred in suppressing evidence other than statements made by Appellee during 

the criminal DUI investigation.  

Appellee responds by asserting that the trial court was within its power to grant the motion to suppress to exclude these items of 

evidence. He argues that the court was free to disbelieve the officers' testimony and conclude that no probable cause or reasonable 

suspicion existed for Officer Leavitt to have administered field sobriety exercises, make an arrest, or require a breath test. As support 

for his position, Appellee cites State v. Paul, 638 So. 2d 537 (Fla. 5th DCA 1994), for the proposition that trial courts are free to 

disregard testimony unrefuted in the record. He surmises that the trial court assessed the credibility and demeanor of both testifying 

officers and concluded that their testimony was unreliable. Appellee also maintains that the evidence was properly suppressed as “fruit 

of the poisonous tree,” the product of an illegal custodial interrogation.  

In its Order Granting Motion to Suppress, the trial court specifically noted that suppression was warranted for “any evidence obtained 

after the officer began the criminal investigation without advising Mr. Horrell of his „Miranda rights[.]' ” The Order included no 

findings to indicate that the motion to suppress was granted on the basis that the trial judge disbelieved the officers' testimony, as 

Appellee suggests. Indeed, there is no support in the record for such a conclusion. Rather, the only fair interpretation of the trial court's 

Order is that suppression was based solely on the failure of the officers to give Miranda warnings to Appellee. As such, his argument 

and reliance upon Paul isnot persuasive, and the Court must now consider whether the officers' failure to advise Appellee of his 

Miranda rights warranted suppression of the non-testimonial evidence recovered during the criminal investigation in this case.  

In the context of a non-custodial roadside accident investigation, an individual need not be informed of his Miranda rights unless and 

until a criminal investigation commences. See State v. Marshall, 695 So. 2d 719, 721 (Fla. 3d DCA 1996). Once a criminal 

investigation has begun, the person subject to the investigation must be informed of that fact and advised that he has a right to remain 

silent. Id. With respect to an “in custody” motorist, however, the Third District Court of Appeal has explained, “[w]hether Miranda 

warnings are required prior to the administration of roadside sobriety tests . . . depends on whether the test is designed to elicit a 

testimonial, or non-testimonial, response.” State v. Whelan, 728 So. 2d 807, 809 (Fla. 3d DCA 1999), citing Pennsylvania v. Muniz, 

496 U.S. 582 (1990). Testimonial portions of field sobriety exercises would be inadmissible in the absence of Miranda warnings. Id. 

at 809; see also Allred v. State, 622 So. 2d 984 (Fla. 1993). However, roadside tests of a driver's physical coordination seek to elicit 

non-testimonial responses, which are unprotected by the Fifth Amendment. Whelan, 728 So. 2d at 810. As such, Miranda warnings 

need not be given prior to conducting these exercises. Id.  

From a plain reading of the trial court's Order, it is apparent that the trial judge's decision in the instant case turned on the investigating 

officers' failure to advise Appellee of his Miranda rights. While it is undisputed that Appellee was in a custodial situation when the 

police officers conducted the field sobriety exercises and breath test, the facts clearly indicate, and it is not argued otherwise, that these 

exercises were designed to elicit non-testimonial responses from Appellee. Under these facts, it was error for the trial court to suppress 

evidence of the breath test results and performances on field sobriety exercises. As such, the trial court's Order must be reversed with 

respect to the suppression of any non-testimonial evidence recovered during the criminal DUI investigation.  
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Accordingly, it is hereby ORDERED AND ADJUDGED that the trial court's Order Granting Motion to Suppress is AFFIRMED in 

part and REVERSED in part, and the case is REMANDED to the county court for further proceedings consistent with this opinion.  

__________________  

1
Miranda v. Arizona, 384 U.S. 436 (1966).  

2
In fact, there was no testimony presented to the trial court that any Miranda warnings were given to Appellee at the scene.  

3
§ 316.066(4), Fla. Stat. (2001).  
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4. 316.066. Written reports of crashes  

(1)(a) A Florida Traffic Crash Report, Long Form is required to be completed and submitted to the department within 10 days after 

completing an investigation by every law enforcement officer who in the regular course of duty investigates a motor vehicle crash: 
 
1. That resulted in death or personal injury. 
 
2. That involved a violation of s. 316.061(1) or s. 316.193. 
 
3. In which a vehicle was rendered inoperative to a degree that required a wrecker to remove it from traffic, if such action is 

appropriate, in the officer's discretion. 
 
(b) In every crash for which a Florida Traffic Crash Report, Long Form is not required by this section, the law enforcement officer 

may complete a short-form crash report or provide a short-form crash report to be completed by each party involved in the crash. The 

short-form report must include: 
 
1. The date, time, and location of the crash. 
 
2. A description of the vehicles involved. 
 
3. The names and addresses of the parties involved. 
 
4. The names and addresses of witnesses. 
 
5. The name, badge number, and law enforcement agency of the officer investigating the crash. 
 
6. The names of the insurance companies for the respective parties involved in the crash. 
 
(c) Each party to the crash shall provide the law enforcement officer with proof of insurance to be included in the crash report. If a law 

enforcement officer submits a report on the accident, proof of insurance must be provided to the officer by each party involved in the 

crash. Any party who fails to provide the required information commits a noncriminal traffic infraction, punishable as a nonmoving 

violation as provided in chapter 318, unless the officer determines that due to injuries or other special circumstances such insurance 

information cannot be provided immediately. If the person provides the law enforcement agency, within 24 hours after the crash, proof 

of insurance that was valid at the time of the crash, the law enforcement agency may void the citation. 

 
(d) The driver of a vehicle that was in any manner involved in a crash resulting in damage to any vehicle or other property in an 

amount of $500 or more, which crash was not investigated by a law enforcement agency, shall, within 10 days after the crash, submit 

a written report of the crash to the department or traffic records center. The entity receiving the report may require witnesses of 

crashes to render reports and may require any driver of a vehicle involved in a crash of which a written report must be made as 

provided in this section to file supplemental written reports whenever the original report is deemed insufficient by the receiving entity. 
 
(e) Short-form crash reports prepared by law enforcement shall be maintained by the law enforcement officer's agency. 
 
(2)(a) One or more counties may enter into an agreement with the appropriate state agency to be certified by the agency to have a 

traffic records center for the purpose of tabulating and analyzing countywide traffic crash reports. The agreement must include: 

certification by the agency that the center has adequate auditing and monitoring mechanisms in place to ensure the quality and 

accuracy of the data; the time period in which the traffic records center must report crash data to the agency; and the medium in which 

the traffic records must be submitted to the agency. 
 
(b) In the case of a county or multicounty area that has a certified central traffic records center, a law enforcement agency or driver 

must submit to the center within the time limit prescribed in this section a written report of the crash. A driver who is required to file a 

crash report must be notified of the proper place to submit the completed report. 
 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS316.061&FindType=Y&ReferencePositionType=S&ReferencePosition=f1c50000821b0
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(c) Fees for copies of public records provided by a certified traffic records center shall be charged and collected as follows: 
 
For a crash report $10 per copy. 
 
For a homicide report $25 per copy. 
 
For a uniform traffic citation $0.50 per copy. 
 
The fees collected for copies of the public records provided by a certified traffic records center shall be used to fund the center or 

otherwise as designated by the county or counties participating in the center. 
 
(3)(a) Crash reports that reveal the identity, home or employment telephone number or home or employment address of, or other 

personal information concerning the parties involved in the crash and that are held by any agency that regularly receives or prepares 

information from or concerning the parties to motor vehicle crashes are confidential and exempt from s. 119.07(1) and s. 24(a), Art. I 

of the State Constitution for a period of 60 days after the date the report is filed. 
 
(b) Crash reports held by an agency under paragraph (a) may be made immediately available to the parties involved in the crash, their 

legal representatives, their licensed insurance agents, their insurers or insurers to which they have applied for coverage, persons under 

contract with such insurers to provide claims or underwriting information, prosecutorial authorities, law enforcement agencies, county 

traffic operations, victim services programs, radio and television stations licensed by the Federal Communications Commission, 

newspapers qualified to publish legal notices under ss. 50.011 and 50.031, and free newspapers of general circulation, published once 

a week or more often, available and of interest to the public generally for the dissemination of news. For the purposes of this section, 

the following products or publications are not newspapers as referred to in this section: those intended primarily for members of a 

particular profession or occupational group; those with the primary purpose of distributing advertising; and those with the primary 

purpose of publishing names and other personal identifying information concerning parties to motor vehicle crashes. 
 
(c) Any local, state, or federal agency that is authorized to have access to crash reports by any provision of law shall be granted such 

access in the furtherance of the agency's statutory duties. 
 
(d) As a condition precedent to accessing a crash report within 60 days after the date the report is filed, a person must present a valid 

driver's license or other photographic identification, proof of status, or identification that demonstrates his or her qualifications to 

access that information, and file a written sworn statement with the state or local agency in possession of the information stating that 

information from a crash report made confidential and exempt by this section will not be used for any commercial solicitation of 

accident victims, or knowingly disclosed to any third party for the purpose of such solicitation, during the period of time that the 

information remains confidential and exempt. In lieu of requiring the written sworn statement, an agency may provide crash reports by 

electronic means to third-party vendors under contract with one or more insurers, but only when such contract states that information 

from a crash report made confidential and exempt by this section will not be used for any commercial solicitation of accident victims 

by the vendors, or knowingly disclosed by the vendors to any third party for the purpose of such solicitation, during the period of time 

that the information remains confidential and exempt, and only when a copy of such contract is furnished to the agency as proof of the 

vendor's claimed status. 
 
(e) This subsection does not prevent the dissemination or publication of news to the general public by any legitimate media entitled to 

access confidential and exempt information pursuant to this section. 
 
(4)(a) Any driver failing to file the written report required under subsection (1) or subsection (2) commits a noncriminal traffic 

infraction, punishable as a nonmoving violation as provided in chapter 318. 
 
(b) Any employee of a state or local agency in possession of information made confidential and exempt by this section who knowingly 

discloses such confidential and exempt information to a person not entitled to access such information under this section is guilty of a 

felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 
 
(c) Any person, knowing that he or she is not entitled to obtain information made confidential and exempt by this section, who obtains 

or attempts to obtain such information commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 

775.084. 
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(d) Any person who knowingly uses confidential and exempt information in violation of a filed written sworn statement or contractual 

agreement required by this section commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 

775.084. 
 
(5) Except as specified in this subsection, each crash report made by a person involved in a crash and any statement made by such 

person to a law enforcement officer for the purpose of completing a crash report required by this section shall be without prejudice to 

the individual so reporting. No such report or statement shall be used as evidence in any trial, civil or criminal. However, subject to 

the applicable rules of evidence, a law enforcement officer at a criminal trial may testify as to any statement made to the officer by the 

person involved in the crash if that person's privilege against self-incrimination is not violated. The results of breath, urine, and blood 

tests administered as provided in s. 316. 1932 or s. 316.1933 are not confidential and shall be admissible into evidence in accordance 

with the provisions of s. 316.1934(2). Crash reports made by persons involved in crashes shall not be used for commercial solicitation 

purposes; however, the use of a crash report for purposes of publication in a newspaper or other news periodical or a radio or 

television broadcast shall not be construed as “commercial purpose.” 
 
(6) A law enforcement officer, as defined in s. 943.10(1), may enforce this section. 
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5. State v. Cino, 931 So.2d 164 (5
th

 DCA 2006) 

 

District Court of Appeal of Florida, 
Fifth District. 

STATE of Florida, Petitioner, 
v. 

Christian Hunter CINO, Respondent. 
No. 5D05-4413. 

 
May 12, 2006. 

Rehearing Denied June 9, 2006. 
 
Background: Defendant was charged with driving under the 

influence of alcohol (DUI) causing damage or injury, and the 

county court dismissed information. The Circuit Court, 

Seminole County, acting in its appellate capacity, affirmed 

county court order suppressing defendant's post- Miranda 

statements and dismissing information. State filed petition for 

certiorari review. 
 
Holdings: The District Court of Appeal, Lawson, J., held that: 
(1) State was not precluded from using as evidence officer's 

observations of defendant's physical traits and demeanor at 

scene of automobile accident; 
(2) accident report privilege did not preclude State from using 

statements made to officer during traffic investigation by 

persons other than the defendant; 
(3) accident report privilege barred law enforcement from 

basing probable cause determination on statements compelled 

from driver as part of accident investigation; and 
(4) officer was justified in detaining defendant for suspicion of 

DUI. 
  
Writ granted; decision quashed. 
 

West Headnotes 
 
[1] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Statutory accident report privilege prohibiting the State from 

using as evidence at trial automobile crash report or statements 

made to law enforcement during a traffic investigation by 

persons involved in the crash did not prohibit the State from 

using officer's observations of defendant's physical 

appearance, general demeanor, slurred speech or breath scent 

as evidence against defendant in prosecution for driving under 

the influence of alcohol (DUI). West's F.S.A. § 316.066(4). 
 
[2] Criminal Law 110 393(1) 

 
110 Criminal Law 
      110XVII Evidence 
            110XVII(I) Competency in General 
                110k393 Compelling Self-Incrimination 
                      110k393(1) k. In General. Most Cited Cases  
Constitutional privilege against self-incrimination did not 

preclude State from using officer's observation that defendant 

exhibited slurred speech and smelled of alcohol as evidence 

against defendant in prosecution for driving under the 

influence of alcohol (DUI). U.S.C.A. Const.Amend. 5. 
 
[3] Criminal Law 110 393(1) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(I) Competency in General 
                110k393 Compelling Self-Incrimination 
                      110k393(1) k. In General. Most Cited Cases  
 
Witnesses 410 297(1) 
 
410 Witnesses 
      410III Examination 
            410III(D) Privilege of Witness 
                410k297 Self-Incrimination 
                      410k297(1) k. In General. Most Cited Cases  
Constitutional privilege against self-incrimination only 

protects an accused from being compelled to testify against 

himself, or otherwise provide the State with evidence of a 

testimonial or communicative nature. U.S.C.A. Const.Amend. 

5. 

[4] Criminal Law 110 393(1) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(I) Competency in General 
                110k393 Compelling Self-Incrimination 
                      110k393(1) k. In General. Most Cited Cases  
Officer's observation of a defendant's speech patterns does not 

implicate the defendant's Fifth Amendment privilege, nor does 

an observation as to any other physical trait of the accident 

scene or person. U.S.C.A. Const.Amend. 5. 
 
[5] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Statutory accident report privilege prohibiting the State from 

using as evidence at trial automobile crash report or statements 
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made to law enforcement during a traffic investigation by 

persons involved in the crash did not prohibit the State from 

using statements made to law enforcement during the traffic 

investigation by persons other than defendant in its 

prosecution of defendant for driving under the influence of 

alcohol (DUI). West's F.S.A. § 316.066(4). 
 
[6] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Law enforcement officer is not barred by accident report 

privilege from testifying at a criminal trial regarding 

statements made to him during his traffic investigation by 

anyone other than the defendant on trial. West's F.S.A. § 

316.066(4). 
 
[7] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Purpose of statutory accident report privilege is to ensure that 

the state does not violate an individual's constitutional 

privilege against self-incrimination when he or she is 

compelled to truthfully report to law enforcement the facts 

surrounding an automobile accident. U.S.C.A. Const.Amend. 

5; West's F.S.A. § 316.066(4). 
 
[8] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Protection provided by statutory accident report privilege must 

be read as co-extensive with the constitutional privilege 

against self-incrimination. U.S.C.A. Const.Amend. 5; West's 

F.S.A. § 316.066(4). 
 
[9] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
When the driver, owner or occupant of a vehicle involved in 

automobile accident is compelled to make statements in order 

to comply with his or her statutory duty, the immunity 

provided by statutory accident report privilege is equivalent to 

that required by the Fifth Amendment. U.S.C.A. 

Const.Amend. 5; West's F.S.A. § 316.066(4). 
 
[10] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Statutory accident report privilege barred officers, conducting 

automobile accident investigation, from relying upon 

statements compelled from driver to support their 

determination of probable cause to arrest driver for driving 

under the influence of alcohol (DUI). U.S.C.A. Const.Amend. 

5; West's F.S.A. § 316.066(4). 
 
[11] Automobiles 48A 349(6) 
 
48A Automobiles 
      48AVII Offenses 
            48AVII(B) Prosecution 
                48Ak349 Arrest, Stop, or Inquiry; Bail or Deposit 
                      48Ak349(2) Grounds 
                          48Ak349(6) k. Intoxication. Most Cited Cases  
Officer investigating automobile accident was justified in 

detaining defendant for suspicion of driving under the 

influence of alcohol (DUI), where officer observed that 

defendant exhibited slurred speech and smelled of alcohol, and 

another person involved in accident identified defendant as a 

driver of one of the vehicles. West's F.S.A. § 316.193. 
 
[12] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Statutory accident report privilege for statements compelled 

from driver by officers investigating automobile accidents 

extends to probable cause hearings and other phases of 

prosecution, in addition to criminal trials. West's F.S.A. § 

316.066(4). 
*166 Norman R. Wolfinger, State Attorney, and Mary Ann 

Klein, Assistant State Attorney, Sanford, for Petitioner. 
 
Stuart I. Hyman of Stuart I. Hyman, P.A., Orlando, for 

Respondent. 
 
LAWSON, J. 
 
The State of Florida seeks certiorari review of a circuit court 
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decision rendered in its appellate capacity. The circuit decision 

affirmed a county court order suppressing post- Miranda
FN1

 

statements made by respondent Christian Hunter Cino, 

(“Cino”), and dismissing an information charging Cino with 

driving under the influence, (“DUI”), causing damage or 

injury.
FN2

 We find that the circuit court's decision departed 

from the essential requirements of the law in two respects, and 

grant the writ. 
 

FN1. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 

1602, 16 L.Ed.2d 694 (1966). 
 

FN2. §§ 316.193(1), 316.193(3)(a)(b)(c)1, Fla. Stat. 

(2002). 
 
On December 1, 2002, Sergeant Phillip Buster of the 

Casselberry Police Department responded to the site of a 

reported traffic accident. During his traffic investigation, 

Sergeant Buster learned from both Cino and the driver of the 

other involved vehicle that Cino had been driving one of the 

two wrecked vehicles. He also observed that Cino had the 

“strong ... odor of alcohol impurities upon his breath,” and 

“very slurred speech.” 
 
Sergeant Buster reported his observations to Officer Scott 

Munn, who then initiated a DUI investigation. Before eliciting 

any statements from Cino, Officer Munn informed Cino that 

the traffic investigation was concluded; that he was now 

beginning *167 a criminal DUI investigation; and, that he 

would need to first review Cino's rights with him. Officer 

Munn proceeded to read Cino his Miranda rights. Afterwards, 

Cino elected to waive those rights and answer Officer Munn's 

questions. During the interview, Cino admitted to driving the 

vehicle, and admitted that he had just left a bar at which he 

had consumed four or five beers. 
 
Cino moved to suppress these post- Miranda statements on the 

legal theory that the accident report privilege set forth in 

section 316.066(4), Florida Statutes (2002), prohibited 

Sergeant Buster from legally sharing any information derived 

during his traffic investigation with Officer Munn. The trial 

court accepted this argument, ruling: “I'm going to suppress 

everything, observations, statements, confessions, anything 

that was derived-everything that flowed from ... Sergeant 

Buster, in effect, illegally telling Officer Munn everything he 

knew as a result of his accident investigation.” The county 

judge then dismissed the information. 
 
[1] On appeal, the circuit court upheld the trial judge's ruling, 

holding inter alia, that section 316.066(4) barred the State 

(including any investigating officer) from relying upon 

Sergeant Buster's observation that Cino exhibited slurred 

speech and smelled of alcohol, or upon the other driver's 

statements to Sergeant Buster placing Cino behind the wheel 

of a vehicle. 

 
[2][3][4] Contrary to the circuit court's decision, section 

316.066(4) only prohibits the State from using as evidence at 

trial either the crash report or statements made to law 

enforcement during a traffic investigation by persons involved 

in the crash. The statute in no way prohibits the State from 

using Sergeant Buster's observations of Cino's physical 

appearance, general demeanor, slurred speech or breath scent. 

Furthermore, even though Cino was required by law to 

cooperate in the traffic investigation, the State's use of 

Sergeant Buster's observations regarding Cino's physical traits 

or demeanor did not violate Cino's privilege against self-

incrimination.
FN3

 See Pennsylvania v. Muniz, 496 U.S. 582, 

110 S.Ct. 2638, 110 L.Ed.2d 528 (1990). As explained in 

Muniz, the privilege against self-incrimination only protects an 

accused from “being compelled to testify against himself, or 

otherwise provide the State with evidence of a testimonial or 

communicative nature.” Id. at 588, 110 S.Ct. 2638 (quoting 

Schmerber v. California, 384 U.S. 757, 761, 86 S.Ct. 1826, 16 

L.Ed.2d 908 (1966)). In Muniz, the Court held that the 

“physical inability to articulate words in a clear manner,” or 

“slurred speech,” is not itself testimonial in nature. Id. at 590-

591, 110 S.Ct. 2638. Therefore, an observation of a 

defendant's speech patterns does not implicate the defendant's 

Fifth Amendment privilege, nor does an observation as to any 

other physical trait of the accident scene or person. Id. 
 

FN3. U.S. Const., Amend. 5. 
 
[5][6] The second mistake of law made by the circuit court 

was in holding that section 316.066(4) barred the State from 

using statements made to law enforcement during the traffic 

investigation by persons other than Cino in its prosecution of 

Cino. In 1991, the Legislature added the following language to 

section 316.066(4): “However, subject to the applicable rules 

of evidence, a law enforcement officer at a criminal trial may 

testify as to any statement made to the officer by the person 

involved in the crash if that person's privilege against self-

incrimination is not violated.” Chapter 91-255, § 14, Laws of 

Florida. This addition to the statute effectively nullified prior 

cases interpreting an older *168 version of the statute which 

allowed anyone to object to the state's attempt to use at trial 

any person's statements to an officer investigating a traffic 

accident. Under the newer version of the statute, a law 

enforcement officer is not barred by section 316.066(4) from 

testifying at a criminal trial regarding statements made to him 

during his traffic investigation by anyone other than the 

defendant on trial (because doing so would in no way violate 

the non-defendant declarant's privilege against self-

incrimination).
FN4 

 
FN4. Of course, there may still be other evidentiary 

or constitutional bars to this type of testimony. See, 

e.g., Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 

1354, 158 L.Ed.2d 177 (2004). 
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[7][8][9][10][11][12] The State also argues that the circuit 

court erred in holding that section 316.066(4) bars the State 

from using Cino's compelled statements against him during its 

investigation, or at any pre-trial proceeding. This point merits 

additional discussion. The State is correct that the statute only 

expressly bars the State from using Cino's compelled 

statements “at trial.” However, the Constitution prohibits the 

State from making any use of Cino's compelled statements 

against him, either directly or derivatively. See Kastigar v. 

United States, 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d 212 

(1972). The purpose of the section 316.066(4) accident report 

privilege is to ensure that the state does not violate an 

individual's constitutional privilege against self-incrimination 

when he or she is compelled to truthfully report to law 

enforcement the facts surrounding an automobile accident. See 

Brackin v. Boles, 452 So.2d 540, 544 (Fla.1984). 

Consequently, our Supreme Court has held that the statute 

“clothe[s] with statutory immunity only such statements and 

communications as the driver, owner, or occupant of a vehicle 

is compelled to make in order to comply with his or her 

statutory duty under section 316.066(1) and (2).” Id. Similarly, 

we believe it is obvious that the protection provided by section 

316.006(4) must be read as co-extensive with the 

constitutional privilege against self-incrimination. In other 

words, when the driver, owner or occupant of a vehicle is 

compelled to make statements in order to comply with his or 

her statutory duty, the immunity provided by section 

316.006(4) is equivalent to that required by the Fifth 

Amendment. See Tyne v. Time Warner Entm't Co., 901 So.2d 

802, 810 (Fla.2005) (noting that courts have “an obligation to 

give a statute a constitutional construction where such a 

construction is possible”). For this reason, we believe that the 

accident report privilege must be read as having barred law 

enforcement from making any use of statements compelled 

from Cino, as part of its accident investigation, that would 

violate Cino's privilege against self-incrimination. Therefore, 

we agree with the circuit court that Officer Munn could not 

have legally relied upon Cino's compelled statements to 

Sergeant Buster as part of his probable cause determination. 
FN5

 In this case, however, there was ample evidence that 

Sergeant Buster gleaned from his accident investigation that 

Officer Munn could rely upon without violating Cino's 

privilege against self-incrimination. The observation of Cino's 

physical appearance *169 alone would have justified detaining 

Cino for a DUI investigation.
FN6 

 
FN5. We recognize that in State v. Johnson, 695 

So.2d 771, 774 (Fla. 5th DCA), rev. denied, 705 

So.2d 9 (Fla.1997), a panel of this court 

“question[ed] whether the accident privilege or 

immunity for statements applies to probable cause 

hearings as opposed to criminal trials, since it appears 

to be limited solely to trials by the statute's express 

language.” We have now addressed the issue, and 

find that the privilege does extend to probable cause 

hearings and other phases of prosecution. 
 

FN6. Cino was also injured in the accident. It was 

apparent to Sergeant Buster, therefore, that Cino had 

been an occupant in one of the wrecked vehicles. The 

fact that Cino was in one of the vehicles, coupled 

with obvious signs of his intoxication, would have 

given law enforcement reasonable suspicion to 

investigate further in order to determine whether 

Cino had been driving under the influence. 
 
In summary, we conclude that the circuit court departed from 

the essential requirements of the law by reading the accident 

report privilege significantly more broadly than permitted by 

the express language of the statute or by clear legal precedent 

interpreting the statute. For this reason, we grant the writ of 

certiorari and quash the circuit court's decision. 
 
WRIT GRANTED; DECISION QUASHED. 
 
GRIFFIN and PALMER, JJ., concur. 
Fla.App. 5 Dist.,2006. 
State v. Cino 
931 So.2d 164, 31 Fla. L. Weekly D1353 
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6. Navarro v. Kohan, 566 So.2d 895 (Fla. 4
th

 DCA   

1990) 

District Court of Appeal of Florida, 
Fourth District. 

Nick NAVARRO, as Sheriff of Broward County, Appellant, 
v. 

George F. KOHAN, Jr., Appellee. 
No. 89-0945. 

 
Sept. 12, 1990. 

 
Sheriff appealed from an order of the Circuit Court, Broward 

County, Robert J. Fogan, J., which dismissed a forfeiture 

proceeding. The District Court of Appeal, Stone, J., held that: 

(1) vehicle owner did not meet his burden of proving a defense 

simply by raising a reasonable hypothesis of innocence, and 

(2) vehicle owner, who denied involvement in the accident but 

claimed “presence” only by virtue of subsequently arriving at 

the scene, could not claim the protection of statutory privilege 

for accident reports. 
 
Reversed. 

West Headnotes 
 
[1] Forfeitures 180 5 
180 Forfeitures 
      180k5 k. Proceedings for Enforcement. Most Cited Cases  
Forfeiture proceedings are civil in nature. 
 
[2] Forfeitures 180 5 
180 Forfeitures 
      180k5 k. Proceedings for Enforcement. Most Cited Cases  
     (Formerly 180k6) 
Vehicle owner did not meet his burden of proving a defense to 

forfeiture simply by raising a reasonable hypothesis of 

innocence. 
 
[3] Privileged Communications and Confidentiality 311H 

373 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Vehicle owner, who denied involvement in the accident but 

claimed “presence” only by virtue of subsequently arriving at 

the scene, could not claim the protection of statutory privilege 

for accident reports with regard to statements to police at 

scene of arrest. F.S.1987, § 316.066(4). 
*895 Peter G. Herman of Tripp, Scott, Conklin & Smith, Fort 

Lauderdale, for appellant. 
 
Allen S. Kaufman of Law Offices of Allen S. Kaufman, P.A., 

Fort Lauderdale, for appellee. 
 
STONE, Judge. 

 
We reverse an order dismissing a forfeiture proceeding. The 

record reflects that the petitioner established probable cause 

that the respondent was in control of his vehicle which 

contained contraband, shifting the burden to respondent to 

prove a defense. See Florida Contraband Forfeiture Act, 

Section 932.701, et seq., Florida Statutes. See also In re 

Forfeiture of Approximately Forty-Eight Thousand Nine 

Hundred Dollars ($48,900.00) in U.S. Currency, 432 So.2d 

1382 (Fla. 4th DCA 1983). See also United States v. One 1980 

Stapleton Pleasure Vessel Named Threesome, Registration 

No. FL 4180EA, 575 F.Supp. 473 (S.D.Fla.1983). 
 
[1][2] The action was dismissed upon an evidentiary hearing 

on appellee's motion,
FN1

 prior to a final hearing, because the 

court determined that petitioner would not be able to establish 

respondent's control of the vehicle. However, in doing so the 

trial court erred by applying a criminal standard of proof in 

weighing the circumstantial evidence. Forfeiture proceedings 

are civil in nature. Therefore, respondent does not meet his 

burden as a matter of law simply by raising a reasonable 

hypothesis of innocence. 
 

FN1. We note that the evidentiary hearing on the 

motion to dismiss was not authorized by procedural 

rules but that is not the issue raised on appeal. 
 
[3] Additionally, the trial court erred in determining that 

appellee's statements to the police at the scene of arrest could 

not be considered because they were privileged as an accident 

report pursuant to section 316.066(4), Florida Statutes, which 

provides: 
 

Each accident report made by a person involved in an 

accident shall be without prejudice to the individual so 

reporting and shall be for the confidential use of the 

department or other state agencies having use of the records 

for accident prevention purposes, except that the department 

may disclose the identity of a *896 person involved in an 

accident when such identity is not otherwise known or when 

such person denies his presence at such accident. 
 
The appellant was found alone standing next to his vehicle in a 

highway median strip. He admitted ownership and control at 

the scene, and claimed to be cut off by a phantom vehicle. 

However, appellant in this proceeding now denies his 

involvement in the “accident,” but claims to have been 

“present” by virtue of having arrived shortly after the car went 

onto the median. 
 
In Combs v. State, 436 So.2d 93 (Fla.1983), the supreme court 

held that the statutory privilege does not extend to statements 

disclosing identity where that person subsequently denies 

involvement. One who denies involvement in the incident or 

accident but claims “presence” only by virtue of subsequently 

arriving at the scene, can hardly claim the protection of the 

statutory privilege. 
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ANSTEAD, J., and WILLIAM C. OWEN, Jr., Associate 

Judge, concur. 
Fla.App. 4 Dist.,1990. 
Navarro v. Kohan 

566 So.2d 895, 15 Fla. L. Weekly D2269 
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7. State v. Escobar, 11 Fla. L. Weekly Supp 314 (Fla. Dade Cty. Ct. 2004) 

Criminal law -- Official misconduct -- Evidence -- Statements of defendant -- Accident report privilege -- Motion to exclude 

statements made by defendant police officer to fellow officer regarding false statements defendant made during investigation 

of accident in which defendant crashed police vehicle during chase while transporting arrestee, in violation of police 

department regulations, and statements of arrestee and officer in vehicle at time of accident -- Statements made by defendant 

to fellow officer who gave him ride home from station and did not participate in accident or criminal investigation are not 

subject to accident report privilege inasmuch as the statements were not made by person reporting crash or for purpose of 

completing crash report -- Where defendant was not in custody or subject to interrogation, statements were freely and 

voluntarily made and are admissible -- Accident report privilege confers no protection or immunity to false accident reports 

made by defendant and other officer in vehicle at time of accident -- Accident report privilege does not prohibit investigating 

officers from testifying about false statements made by defendant and other officer in vehicle because privilege allows a law 

enforcement officer at criminal trial to testify to any statement made by person involved in crash if person's privilege against 

self-incrimination is not violated, and false statements were never protected by the Fifth Amendment -- While arrestee's 

statements are privileged, exclusion is not required where admitting statements would not prejudice arrestee, and law 

enforcement officer could testify to statements without violating arrestee's privilege against self-incrimination  

STATE OF FLORIDA, Plaintiff, v. FLAVIO ESCOBAR, Defendant. Circuit Court, 11th Judicial Circuit in and for Miami-Dade 

County. Case No. F03-7407. Section No. 18. February 2004. Pedro P. Echarte, Jr., Judge. Counsel: Michael A. Catalano, Michael A. 

Catalano, P.A., Miami, for Defendant. Jani Singer Kline and Richard Scruggs, Assistant State Attorneys.  

ORDER ON DEFENDANT'S MOTION TO 

SUPPRESS ACCIDENT REPORT STATEMENTS 

On December 12th and 15th, 2003, this court conducted an evidentiary hearing on Defendant's motion captioned “Motion to Dismiss 

and Suppress Evidence as a Result of Accident Report Privilege Issues”. At this hearing, much of the evidence was undisputed and 

this court finds the following to have been established by a preponderance of the evidence:  

Defendant is a Miami-Dade police officer who, on September 20, 2002, was a passenger in a police vehicle driven by Officer Hyman, 

a Miami-Dade police officer trainee. As they were transporting Gesper Paul, an individual they had arrested earlier on an outstanding 

warrant, to the station, they participated in a police chase, thus, allegedly violating police regulations. During the course of the chase, 

Officer Hyman lost control of the police vehicle and crashed, causing property damage to private and public property.  

The accident was investigated by Officer Nichols who questioned Officer Hyman as part of the accident investigation. Officer Hyman 

gave Officer Nichols information, she now admits was false. Defendant made similar false statements to Officer Nichols regarding the 

accident.  

Mr. Paul's statements to the traffic accident investigators contradicted and, thus, raised concerns regarding the veracity of the 

statements that Defendant and Officer Hyman had given. When Officer Hyman was again questioned about the accident, she admitted 

that her original accident report/statement had been false. She informed the accident investigators that Defendant had instructed her to 

make those false statements. This court finds Officer Hyman's testimony to be credible.  

Officer Peavey testified he did not participate in the accident or criminal investigation and that he only gave Defendant a ride home 

from the station after Defendant had been relieved of duty. During the car ride, he asked Defendant how he could do such a thing, and 

Defendant responded; “Sarge, I just f------ up -- I don't know what I was thinking”.  

Sub judice, Defendant, a police officer, has been charged by Information with three counts of official misconduct.
1
 The counts allege 

that he falsified official documents and that he caused others to do the same. The documents allegedly falsified are referred to in the 

Information as a “Traffic Homicide Unit Statement Form” and a “Florida Traffic Crash Report”. According to Defendant's motion, 

both of these documents were prepared in connection with a traffic accident. Defendant claims that both the documents and the 

statements made by Officer Hyman, Mr. Paul and him are privileged pursuant to §316.066(4) Florida Statutes and cannot be 

introduced in this criminal case.
2
  

In support of his position, Defendant relies on § 316.066(4) Fla. Stat., which states, inter alia:  

http://www.floridalawweekly.com/newsystem/showfile.php?fromsearch=1&file=../supfiles/issues/vol11/314a.htm&query=%2211+Fla.+L.+Weekly+Supp.+314a%22+OR+%2211+Fla.+L.+Weekly+Supp.+314b%22+OR+%2211+Fla.+L.+Weekly+Supp.+314c%22+OR+%2211+Fla.+L.+Weekly+Supp.+314d%22+OR+%2211+Fla.+L.+Weekly+Supp.+314e%22+OR+%2211+Fla.+L.+Weekly+Supp.+314f%22+OR+%2211+Fla.+L.+Weekly+Supp.+314g%22+OR+%2211+Fla.+L.+Weekly+Supp.+314h%22+OR+%2211+Fla.+L.+Weekly+Supp.+314i%22#fn29
http://www.floridalawweekly.com/newsystem/showfile.php?fromsearch=1&file=../supfiles/issues/vol11/314a.htm&query=%2211+Fla.+L.+Weekly+Supp.+314a%22+OR+%2211+Fla.+L.+Weekly+Supp.+314b%22+OR+%2211+Fla.+L.+Weekly+Supp.+314c%22+OR+%2211+Fla.+L.+Weekly+Supp.+314d%22+OR+%2211+Fla.+L.+Weekly+Supp.+314e%22+OR+%2211+Fla.+L.+Weekly+Supp.+314f%22+OR+%2211+Fla.+L.+Weekly+Supp.+314g%22+OR+%2211+Fla.+L.+Weekly+Supp.+314h%22+OR+%2211+Fla.+L.+Weekly+Supp.+314i%22#fn30
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Except as specified in this subsection, each crash report made by a person involved in a crash and any statement made by such person 

to a law enforcement officer for the purpose of completing a crash report required by this section shall be without prejudice to the 

individual so reporting. No such report or statement shall be used as evidence in any trial, civil or criminal. However, subject to the 

applicable rules of evidence, a law enforcement officer at a criminal trial may testify as to any statement made to the officer by the 

person involved in the crash if that person's privilege against self-incrimination is not violated . . . . 

As Professor Ehrhardt explains:  

The purpose of the accident report privilege is to encourage people to make an accurate report of the circumstances surrounding an 

accident so that the state can use the information to make the highways safer for society . . . .The Florida legislature has recognized the 

constitutional mandate against self-incrimination and immunized the report and any accompanying statements from use against the 

person making them. The legislature has made the decision that in both criminal and civil actions, it is better that statements made by a 

defendant not be introduced before the jury than to restrict the goal of safer highways for society.
3
 [Emphasis Added]. 

Further clarifying the purpose of the accident report privilege, the First District Court of Appeals stated:  

The purpose of the accident report privilege contained in section 316.066(4) is to encourage people to make a true report of the 

accident in order to facilitate the ascertainment of the cause of accidents, thus furthering the state's ultimate goal of making highways 

safer for all of society. State v. Coffey, 212 So.2d 632 (Fla. 1968), receded from on other grounds, Brackin v. Boles, 452 So.2d 540 

(Fla. 1984), and Wise v. Western Union Telegraph Company, 177 So.2d 765 (Fla. 1st DCA 1965).
4
 [Emphasis Added]. 

Thus, because the statute requires (compels) a person to make a report, the statute confers a privilege “in order to avoid violation of 

the Fifth Amendment privilege against self-incrimination”.
5
  

With respect to the statements Defendant made to Officer Peavey, this court finds that those statements were not a “report made by a 

person involved in a crash” and were not made “for the purpose of completing a crash report”. Therefore, by its terms, §316.066(4) 

does not apply and the admissibility of those statements is not affected by that statute. Defendant was, clearly, not in custody or 

subject to any interrogation when he spoke to Officer Peavey and this court finds that those statements were freely and voluntarily 

made. Defendant's motion to exclude the statements he made to Officer Peavey is DENIED.  

On the other hand, the other statements made by Defendant to the accident investigators, as well as, the statements made by Officer 

Hyman and Mr. Paul regarding the accident were “made by a person involved in a crash” and were made “for the purpose of 

completing a crash report” and, therefore, the admissibility of those statements is governed by § 316.066(4).  

As a limitation on the use of accident reports and statements, Section 316.066(4), provides, in part, that accident reports “shall be 

without prejudice to the individual so reporting”. Addressing first the statements of Officer Hyman and Mr. Paul; it does not seem that 

allowing their statements into evidence, in this criminal prosecution of Defendant, would prejudice Officer Hyman or Mr. Paul, (the 

individuals so reporting), and thus, their statements would not be excluded by the seemingly clear language of §316.066(4).  

Nonetheless, Defendant claims he can assert the accident report privilege as to the statements of Officer Hyman and Mr. Paul and that 

§ 316.066(4) compels their exclusion. Defendant relies on Wiggen v. Bethel Apostolic Temple, 192 So.2d 796 (Fla. 3d DCA 1966), 

quashed on other grounds, 200 So.2d 797 (Fla. 1967). There, the Court explicitly allowed the privilege to be asserted by a civil litigant 

(not involved in the accident in question) with respect to statements made to the accident investigator by another person, an eye 

witness. Specifically, the Court held that the eye witness was a person “involved” in the accident and that his statements to an 

investigating officer could not be introduced in evidence, even for impeachment.
6
  

As the Fifth District Court of Appeals later explained:  

Thus it appears that the privilege of the statute extends to all persons within its ambit, those “involved” in the accident, because the 

statute is not only for the benefit of the person making the report but is for the benefit of the public to enable the motor vehicle 

department to collect data on the cause and frequency of accidents, and use that information for accident prevention purposes.
7
 

As such, even though the plain language of the statute would seem to dictate a contrary result, Wiggen, supra, allows Defendant to 

assert the accident report privilege, and thereby possibly exclude, the statements of others, namely, Officer Hyman and Mr. Paul.  
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Officer Hyman, whom this court has found to be credible, testified that she and Defendant made false statements regarding the 

accident to the investigating officer. As previously stated, the legislature has only immunized accident reports in order to further its 

goal of making highways safer by requiring truthful information about accidents. At no time has the legislature intended to accord the 

accident report privilege to an individual who provides false information which, in no way, furthers any societal goal. As was stated 

by the Fourth District Court of Appeals, “[t]he legislature did not intend to confer the confidentiality benefits on those who do not 

comply with their duty to assist in making accident reports”.
8
 This privilege is required to be strictly construed; that is to say, no 

situation should be held to be within its operation unless the legislature clearly intended to accord the privilege to that situation.
9
 

Conferring this immunity on someone who, rather than discharging his/her duty to truthfully report an accident, instead provides false 

information, would actually defeat the purpose for granting the immunity in the first instance. Simply, the statute may not be read to 

confer any protection to any person who makes false statements regarding an accident and Defendant has failed to provide this court 

with any authority to the contrary. This court finds that §316.066(4) confers no privilege or immunity to the false accident 

report/statements made by Defendant and Officer Hyman.  

If §316.066(4) did confer any privilege to those false statements, they are still not excludable under that section. The statute provides, 

inter alia, “a law enforcement officer at a criminal trial may testify as to any statement made to the officer by the person involved in 

the crash if that person's privilege against self-incrimination is not violated. . . .”
10

 The Fifth Amendment does not protect the false 

statements made by Officer Hyman and Defendant during the course of the accident investigation even if the statements were 

“allegedly”
11

 compelled by §316.066(4). As the Supreme Court has stated, the Fifth Amendment privilege against compulsory self-

incrimination allows a witness to remain silent, but not to swear falsely.
12

 “[T]he Fifth Amendment does not protect false statements 

from a later prosecution for perjury or false statements whether they occur under oath, with immunity, or during a governmental 

investigation”.
13

  

Sub judice, the investigating police officer(s) would certainly be able to testify as to the false statements of Officer Hyman and 

Defendant without violating Officer Hyman's or Defendant's privilege against self-incrimination because their false statements were 

never protected by the Fifth Amendment. Therefore, the statements of Officer Hyman and Defendant are not excludable pursuant to § 

316.066(4) and Defendant's motion to exclude them is DENIED.  

The statements of Mr. Paul, on the other hand, are allegedly truthful and were presumably made in compliance with § 316.066(1) and 

(2) and are privileged under that statute. However, admitting his accident report statements in this criminal case against Defendant 

would not prejudice Mr. Paul, and a law enforcement officer could testify as to those statements without violating (or even 

implicating) Mr. Paul's privilege against self-incrimination. The statute, therefore, does not require the exclusion of those statements in 

this case. Defendant's motion to exclude Mr. Paul's statements is, therefore, DENIED.  

For the same reasons stated above, this court finds that the police accident reports are not excludable pursuant to the accident report 

privilege in this criminal prosecution alleging official misconduct for falsifying those very official documents. Defendant's motion to 

exclude the police accident reports is DENIED. The motion is DENIED insofar as it seeks dismissal of the charges._____  

1
All counts allege violations of §839.25 Fla. Stat.  

2
For purposes of this motion, this court assumes that § 316.066(4) applies; and the state has not contested its applicability. This court 

notes, however, that the parties presented no evidence as to any death, injury, or the “apparent amount” of property damage. The 

statute, by its terms, applies only in cases where there is a death, bodily injury and/or property damage in an apparent amount of at 

least $500.00. §316.066(1) and (2).  
3
1 Fla. Prac., Evidence § 501.2 (2003 ed.)  

4
Department of Highway Safety and Motor Vehicles v. Corbin, 527 So.2d 868, 871 (Fla. 1st DCA 1988).  

5
Vedner v. State, 28 Fla. L. Weekly D1721b, (Fla. 5th DCA 2003).  

6
In Wiggen, the District Court interpreted § 317.171, a predecessor to §316.066(4), which was different in a number of respects, but, 

the differences do not require a different result sub judice.  
7
Hoctor v. Tucker, 432 So.2d 1352 (Fla. 5th DCA 1983).  

8
State v. Ferguson, 405 So.2d 294 (Fla. 4th DCA 1981).  

9
State v. Edge, 397 So.2d 939 (Fla. 5th DCA 1981).  

10
§316.066(4) Fla. Stat.  

11
Defendant can not seriously contend that Florida law compelled him to make false statements during this accident investigation. On 

the contrary, Florida law actually sought to compel him to provide correct information by granting Defendant the privilege he now 

attempts to assert.  
12

United States v. Apfelbaum, 445 U.S. 115, 100 S.Ct. 948 (1980).  
13

United States v. Veal, 153 F.3d 1233, 1241 (11th Cir. 1998).  
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8. Perez v. State, 630 So.2d 1231 (2nd DCA 1994) 

District Court of Appeal of Florida, 
Second District. 

 
Peter Ivan PEREZ, Appellant, 

v. 
STATE of Florida, Appellee. 

No. 92-03782. 
 

Jan. 26, 1994. 
 
Defendant was convicted in the Circuit Court, Hillsborough 

County, Barbara Fleischer, J., of causing serious bodily injury 

to another while driving under the influence. Defendant 

appealed. The District Court of Appeal, Frank, C.J., held that 

defendant's spontaneous statement to trooper who arrived at 

scene was not protected by accident report privilege. 
 
Affirmed. 
 

West Headnotes 
 
[1] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Accident report privilege confers confidentiality upon any 

admission driver makes in compliance with statutory duty to 

report that which occurred in accident. West's F.S.A. § 

316.066(4). 
 
[2] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Defendant's spontaneous incriminating statements to deputy at 

accident scene were not protected by accident report privilege 

which confers confidentiality upon any admission driver 

makes in compliance with statutory duty to report that which 

occurred in accident; when trooper arrived and approached 

defendant, defendant left his car and immediately spoke words 

he wanted trial court to suppress, and there was nothing in 

record to suggest that at moment when defendant spoke with 

officer, officer had already initiated criminal investigation. 

West's F.S.A. § 316.066(4). 
*1231 Richard Escobar, Richard Escobar, P.A., Tampa, for 

appellant. 

 
Robert A. Butterworth, Atty. Gen., Tallahassee, and Davis G. 

Anderson, Jr., Asst. Atty. Gen., Tampa, for appellee. 
 
FRANK, Chief Judge. 
 
The car Peter Perez was driving collided with a truck and the 

driver was severely injured. Perez, a deputy with the 

Hillsborough County Sheriff's Office, had been drinking that 

night and upon exiting his car simply stated to the officer who 

had arrived at the scene, “I'm a deputy sheriff and I fucked 

up.” He was convicted and sentenced for violating section 

316.193(3), 
FN1

 Florida Statutes. In reliance upon section 

316.066(4), 
FN2

 Florida Statutes (1991), which provides for the 

confidentiality of certain statements made to an officer during 

the course of an accident investigation, Perez sought to 

suppress his spontaneous utterance. The trial court rejected his 

contention reasoning that the declaration was not a response to 

a specific investigatory inquiry. We agree and affirm Perez's 

conviction; each of the points he has urged upon us is 

meritless. We write to reduce in this district any uncertainty as 

to the manner in which the statutory immunity may be 

conferred. 
 

FN1. That section, in relevant part, reads: 
 

(3) Any person: 
 

(a) Who is [under the influence of alcoholic 

beverages]; 
 

(b) Who operates a vehicle; and 
 

(c) Who, by reason of such operation, causes: 
 . . . . . 

 
2. Serious bodily injury to another ... is guilty of a 

felony of the third degree. 
 

FN2. Section 316.066(4), Florida Statutes, provides 

in relevant part: 
 

Except as specified in this subsection, each 

accident report made by a person involved in an 

accident and any statement made by such person to 

a law enforcement officer for the purpose of 

completing an accident report required by this 

section shall be without prejudice to the individual 

so reporting. No such report or statement shall be 

used as evidence in any trial, civil or criminal. 
 
[1][2] Every driver of an automobile in Florida who is 
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involved in a motor vehicle accident is required to report the 

event to law enforcement. See § 316.062, Fla.Stat. (1991). The 

information provided in the report is privileged and may not 

be used *1232 against the driver in any trial arising out of the 

occurrence. Section 316.066(4), Fla.Stat. (1991). The 

functional purpose of section 316.066(4) is to achieve in the 

public interest an accurate truthful relation of the facts 

surrounding the accident and to relieve persons involved in it 

from incrimination when the circumstances are described. 

Hoctor v. Tucker, 432 So.2d 1352 (Fla. 5th DCA 1983). In 

short, the accident report privilege confers confidentiality 

upon any admission a driver makes in compliance with the 

statutory duty to report that which occurred in the accident. 

See Brackin v. Boles, 452 So.2d 540 (Fla.1984). It is plain 

from our review of this matter that Perez's words were not 

privileged. When the trooper arrived and approached Perez, 

Perez left his car and immediately spoke the words he wanted 

the trial court to suppress. In that setting this matter is not 

factually distinguishable in any significant way or degree from 

Goodis v. Finkelstein, 174 So.2d 600 (Fla. 3d DCA 1965). In 

Goodis the assisting police officer heard Mrs. Goodis exclaim 

upon her post-accident return to consciousness: “Oh my God, 

I must have passed out again!” 174 So.2d at 602. The Third 

District found the utterance not to be a part of an “accident 

report” and deemed the statement admissible “as a declaration 

which was a part of the res gestae and ... against interest.” 174 

So.2d at 602. We have found nothing in the record to suggest 

that at the moment when Perez's words were spoken the 

officer had initiated a criminal investigation. We agree with 

the trial court's determination not to suppress Perez's words 

and conclude that our resolution of this matter fits comfortably 

within the supreme court's emphatically expressed view that 

“the purpose of the statute is to clothe with statutory immunity 

only such statements and communications as the driver, 

owner, or occupant of a vehicle is compelled to make in order 

to comply with his or her statutory duty under section 

316.066(1) and (2).” Brackin, 452 So.2d at 544. 
 
Accordingly, we affirm Perez's conviction. 
 
RYDER and PATTERSON, JJ., concur. 
Fla.App. 2 Dist.,1994. 
Perez v. State 
630 So.2d 1231, 19 Fla. L. Weekly D229 
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9. Shea v. State, 13 Fla. L. Weekly. Supp. 558b (Fla. Palm Beach County. Cir Ct.)   

Licensing -- Driver's license -- Suspension -- Driving under influence -- Evidence -- Statements of licensee -- Accident report 

privilege -- Statements made by licensee to officer investigating accident after officer had initiated investigation and in response 

to officer's question were not spontaneous statements and were inadmissible under accident report privilege even where 

statements were not responsive to specific question that officer posed and included more information than was required to 

answer question -- Error in admitting privileged statements relating to whether licensee was in actual physical control of vehicle 

was not harmless where there was no evidence about lapse of time between accident and law enforcement's response, and officer 

did not believe vehicle was running when he arrived and did not know where keys were -- Remand for new hearing  

KYLE SHEA, Petitioner, v. STATE OF FLORIDA, DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, 

Respondent. Circuit Court, 15th Judicial Circuit (Appellate-Civil) in and for Palm Beach County. Case No. 

502005CA009844XXXXMB, Division “AY”. March 28, 2006. Petitioned from the State of Florida Department of Highway Safety and 

Motor Vehicles. Counsel: Domenic L. Grosso, Domenic L. Grosso, P.A., Boca Raton, for Petitioner. Heather Rose Cramer, Assistant 

General Counsel, Lake Worth, for Respondent.  

(PER CURIAM.) By Petition for Writ of Certiorari filed September 17, 2005, Petitioner, Kyle Shea, seeks review of the Final Order of 

License Suspension entered by the Respondent, Department of Highway Safety and Motor Vehicles, sustaining the administrative 

suspension of his driver's license for a year. This Court has jurisdiction. Fla. R. App. P. 9.030(c)(2); Fla. Stat. §322.31.  

Shea's driving privilege was suspended pursuant to section 322.2615(1)(a), Florida Statutes (2005). He sought and obtained formal 

review before a hearing officer. The hearing officer upheld the driver's license suspension based, in part, on statements made by Shea 

during the course of the accident investigation. The hearing officer classified the statements as “spontaneous utterances.” Shea argues 

that the statements were inadmissible under the accident report privilege. Florida Statute §316.066(4) provides, in pertinent part, that:  

The statute clothes “with statutory immunity the statements and communications that a driver, owner, or occupant of a vehicle is 

compelled to make in compliance with the statutory duty under section 316.066(1) and (2).” White v. Consolidated Freightways Corp., 

766 So. 2d 1228, 1232 (Fla. 1st DCA 2000). Its purpose is to “encourage people to make a true report in order to facilitate the 

ascertainment of the cause of accidents, thus furthering the state's ultimate goal of making the highways safer for all of society.” Dep't of 

Highway Safety & Motor Vehicles v. Corbin, 527 So. 2d 868, 871 (Fla. 1st DCA 1988), rev. denied, 534 So. 2d 399 (Fla. 1988). Florida 

law compels the driver of an automobile involved in a crash to provide potentially self-incriminating testimony about the circumstances 

surrounding the crash, but the law also immunizes the testimony from subsequent use against the driver. Id. at 872. Any driver who fails 

to furnish information for the investigating officer's written accident report commits a noncriminal traffic infraction, punishable as a 

nonmoving violation under chapter 318. § 316.066(6), Fla. Stat. (2005). Moreover, any person giving false information to be included in 

the accident report, knowing or having reason to know that such information is false, commits a second-degree misdemeanor. § 316.067, 

Fla. Stat. (2005). The statutory privilege is applicable whether the statement is sought to be used as substantive evidence or 

impeachment. Tallahassee Mem'l Reg'l Med. Ctr., Inc. v. Meeks, 560 So. 2d 778, 782 (Fla. 1990); Thomas v. Gottlieb, 520 So. 2d 622, 

623 (Fla. 4th DCA 1988).  

In State v. Norstrom, the Florida Supreme Court ruled that the focus should be on whether the accused's Fifth Amendment rights would 

be violated in the absence of the accident report privilege. 613 So. 2d 437, 440 (Fla. 1993). The Court stated:  

The privilege granted under section 316.066 is applicable if no Miranda warnings are given. Further, if a law enforcement officer gives 

any indication to a defendant that he or she must respond to questions concerning the investigation of an accident, there must be an 

express statement by the law enforcement official to the defendant that “this is now a criminal investigation,” followed by Miranda 

warning. . ., before any statement by the defendant may be admitted.Id.  
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In State v. Marshall, the Court adopted the Third District Court of Appeal's decision, further clarifying that the focus of the accident 

report privilege is on protection of Fifth Amendment rights. 695 So. 2d 719 (Fla. 3d DCA 1996), approved, 695 So. 2d 686 (Fla. 1997).  

A statement made during an accident investigation is not privileged when made spontaneously and not in response to any question, 

because the statement is not compelled. Id. at 722. For example, when a defendant exited a car and immediately said to the officer, “I'm 

a deputy and I fucked up,” the statement was found to be spontaneous and not part of the accident report. Perez v. State, 630 So. 2d 1231 

(Fla. 2d DCA 1994); see also Sullivan v. Dept't of Highway Safety & Motor Vehicles, 10 Fla. L. Weekly Supp. 148 (Fla. 4th Cir. Ct. Jan. 

28, 2003) (driver's statement that he was driving vehicle was admissible as spontaneous admission because it was made before officer 

even began his investigation); Anderson v. Dep't of Highway Safety & Motor Vehicles, 10 Fla. L. Weekly Supp. 467 (Fla. 2d Cir. Ct. 

May 21, 2003) (driver's statement at the scene of an accident given as officer initially approached vehicle and before officer asked any 

questions was admissible); Oster v. Dep't of Highway Safety & Motor Vehicles, 7 Fla. L. Weekly Supp. 574 (Fla. 4th Cir. Ct. July 5, 

2000) (driver's statement spontaneously made to investigating officer when he arrived at the scene was admissible).  

In this case, the record shows that Shea's statements were made to the investigating officer for the purpose of completing an accident 

report after the investigating officer asked him where he was driving to. Shea responded, adding “I thought Tommy was driving because 

I was hammered” and “I was severely inebriated.” These statements were given when the investigating officer had initiated his accident 

investigation and in response to a question. Although not responsive to the specific question then pending, Shea's statements were given 

in order to comply with the statutory duty to furnish an accident report. To find that the statements in this case were not privileged 

simply because Shea volunteered more information than was required to answer the investigatory inquiry would be contrary to the 

statute's purpose. Furthermore, the investigating officer was required to investigate if alcohol contributed to the accident in order to 

complete the Florida Traffic Crash Report; these statements formed a part of that report. As such, the statements were inadmissible as 

part of the accident report and were not spontaneous statements.  

Shea is entitled to have the validity of his suspension tested by admissible evidence. If inadmissible evidence was presented and 

considered, and here it is clear it was, Shea is entitled to a new evidentiary hearing unless the admission was harmless. See Fla. Stat. 

§59.041 (2005) (harmless error rule); Herbert v. Garner, 78 So. 2d 727 (Fla. 1955); Hoctor v. Tucker, 432 So. 2d 1352 (Fla. 5th DCA 

1983); Williams v. Scott, 153 So. 2d 18 (Fla. 2d DCA 1963). Here, there was no evidence about lapse of time between the accident and 

law enforcement's response. Further, the testifying officer did not believe the vehicle was running when he arrived and did not know 

where the keys were. We cannot conclude, then, that the error was harmless. Cf. Dep't of Highway Safety & Motor Vehicles v. Prue, 701 

So. 2d 637, 638 (Fla. 2d DCA 1997) (“(c)ase law supports the hearing officer's findings under the facts of this case where [the person 

whose license was suspended for failure to submit to breath test following a DUI arrest] was the only one in the vehicle and the keys to 

the vehicle were either in the ignition or near enough for [her] to use them to start the vehicle and drive away.” (citations omitted).) 

(emphasis supplied); see, also, Jones v. State, 510 So. 2d 1147 (Fla. 1st DCA 1987). Based on the foregoing, it is  

ORDERED that the Petition is Granted. The hearing officer's Final Order of License Suspension is vacated and the proceeding remanded 

for a new hearing in conformity with this Order. (GERBER, MAASS, and, CROW, JJ., concur.)  
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10. 318.32. (1)(b)Jurisdiction; limitations  

(1) Hearing officers shall be empowered to accept pleas from and decide the guilt or innocence of any person, adult or juvenile, charged 

with any civil traffic infraction and shall be empowered to adjudicate or withhold adjudication of guilt in the same manner as a county 

court judge under the statutes, rules, and procedures presently existing or as subsequently amended, except that hearing officers shall 

not: 
 
(b) Hear a case involving a crash resulting in injury or death 

 

11. Florida Rules of Traffic Court 6.630(d)(2) Civil Traffic Infraction Hearing Officer Program; Traffic Hearing Officers 

(d) Jurisdiction. Traffic hearing officers shall have the power to accept pleas from defendants, hear and rule upon motions, decide 

whether a defendant has committed an infraction, and adjudicate or withhold adjudication in the same manner as a county court judge. 

However, a traffic hearing officer shall not: 
 
(2) hear a case involving an accident resulting in injury or death 

 

12. Florida Statute § 318.19 

Any person cited for the infractions listed in this section shall not have the provisions of s. 318.14(2), (4), and (9) available to him or 

her but must appear before the designated official at the time and location of the scheduled hearing: 
 
(1) Any infraction which results in a crash that causes the death of another; 
 
(2) Any infraction which results in a crash that causes “serious bodily injury” of another as defined in s. 316.1933(1); 
 
(3) Any infraction of s. 316.172(1)(b); 
 
(4) Any infraction of s. 316.520(1) or (2); or 
 
(5) Any infraction of s. 316.183(2), s. 316.187, or s. 316.189 of exceeding the speed limit by 30 m.p.h. or more. 

 

13. Florida Rules of Traffic Court 6.325 

(a) General Rule. Except as otherwise provided in this rule, every defendant charged with a noncriminal traffic infraction shall be 

brought to trial within 180 days of the date the defendant is served with the uniform traffic citation or other charging document. If trial 

is not commenced within 180 days, the defendant shall be entitled to dismissal of the infraction charge. 
 
(b) Effect of Delay or Continuances. If the trial of the defendant is not commenced within the 180-day requirement established by this 

rule, a motion for dismissal shall be granted by the court unless it is shown that 
 

(1) failure to hold trial was attributable to the defendant or the defendant's counsel, or 
 
(2) the defendant was unavailable for trial. 
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If the court finds that dismissal is not appropriate for the reasons listed in this subdivision, the motion for dismissal shall be denied. 
 
(c) Application of Rule. This rule shall not apply to any infraction that is a part of a single episode or occurrence, which is attached to, 

consolidated with, or associated with a criminal traffic offense. 
 

14. Florida Statute § 775.15(2)(d) 

(2) Except as otherwise provided in this section, prosecutions for other offenses are subject to the following periods of limitation: 
 
(d) A prosecution for a misdemeanor of the second degree or a noncriminal violation must be commenced within 1 year after it is 

committed. 

 

15. Florida Rules of Traffic Court 6.360 Enlargement of Time 

(a) Procedure. When by these rules or by a notice given thereunder or by order of an official an act is required, or allowed to be done 

at or within a specified time, the official for good cause shown, at any time, in the official's discretion may 
 
(1) order the period enlarged if request therefor is made before the expiration of the period originally prescribed or as extended by a 

previous order; or 
 
(2) on motion made after the expiration of the specified period, permit the act to be done when the failure to act was the result of 

excusable neglect. However, except as provided by statute or elsewhere in these rules, the official may not extend the time for making a 

motion for a new hearing, or for taking an appeal. 
 
(b) Withheld Adjudications. When a defendant elects to exercise the option of receiving a withheld adjudication pursuant to section 

318.14(9) or (10), Florida Statutes, the clerk shall allow the defendant such additional time, not exceeding 60 days, as may be 

reasonably necessary to fulfill the statutory requirements. If the defendant has not been able to comply with the statutory requirements 

within 60 days, the court, for good cause shown, may extend the time necessary for the defendant to comply. 
 

16. Florida Statute § 318.13(3) 

The following words and phrases, when used in this chapter, shall have the meanings respectively ascribed to them in this section, 

except where the context otherwise requires: 
 
(3) “Infraction” means a noncriminal violation that may require community service hours under s. 316.027(4), but is not punishable by 

incarceration and for which there is no right to a trial by jury or a right to court-appointed counsel. 
 

17. Florida Rules of Traffic Court 6.445 Discovery: Infractions Only 

If an electronic or mechanical speed measuring device is used by the citing officer, the type of device and the manufacturer's serial 

number must be included in the body of the citation. If any relevant supporting documentation regarding such device is in the officer's 

possession at the time of trial, the defendant or defendant's attorney shall be entitled to review that documentation immediately before 

that trial. 
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18. Florida Rules of Criminal Procedure 3.220 Discovery 

(a) Notice of Discovery. After the filing of the charging document, a defendant may elect to participate in the discovery process 

provided by these rules, including the taking of discovery depositions, by filing with the court and serving on the prosecuting attorney a 

“Notice of Discovery” which shall bind both the prosecution and defendant to all discovery procedures contained in these rules. 

Participation by a defendant in the discovery process, including the taking of any deposition by a defendant or the filing of a public 

records request under chapter 119, Florida Statutes, for law enforcement records relating to the defendant's pending prosecution, which 

are nonexempt as a result of a codefendant's participation in discovery, shall be an election to participate in discovery and triggers a 

reciprocal discovery obligation for the defendant. If any defendant knowingly or purposely shares in discovery obtained by a 

codefendant, the defendant shall be deemed to have elected to participate in discovery. 
 
(d) Defendant's Obligation. 
 
(1) If a defendant elects to participate in discovery, either through filing the appropriate notice or by participating in any discovery 

process, including the taking of a discovery deposition, the following disclosures shall be made: 
 
(A) Within 15 days after receipt by the defendant of the Discovery Exhibit furnished by the prosecutor pursuant to subdivision 

(b)(1)(A) of this rule, the defendant shall furnish to the prosecutor a written list of the names and addresses of all witnesses whom the 

defendant expects to call as witnesses at the trial or hearing. When the prosecutor subpoenas a witness whose name has been furnished 

by the defendant, except for trial subpoenas, the rules applicable to the taking of depositions shall apply. 
 
(B) Within 15 days after receipt of the prosecutor's Discovery Exhibit the defendant shall serve a written Discovery Exhibit which shall 

disclose to and permit the prosecutor to inspect, copy, test, and photograph the following information and material that is in the 

defendant's possession or control: 
 
(i) the statement of any person listed in subdivision (d)(1)(A), other than that of the defendant; 
 
(ii) reports or statements of experts made in connection with the particular case, including results of physical or mental examinations 

and of scientific tests, experiments, or comparisons; and 
 

(iii) any tangible papers or objects that the defendant intends to use in the hearing or trial. 
 
(2) The prosecutor and the defendant shall perform their obligations under this rule in a manner mutually agreeable or as ordered by 

the court. 
 
(3) The filing of a motion for protective order by the prosecutor will automatically stay the times provided for in this subdivision. If a 

protective order is granted, the defendant may, within 2 days thereafter, or at any time before the prosecutor furnishes the information 

or material that is the subject of the motion for protective order, withdraw the defendant's notice of discovery and not be required to 

furnish reciprocal discovery. 
 

19. Florida Rules of Traffic Court 6.455 

The charging document may be amended by the issuing officer in open court at the time of a scheduled hearing before it commences, 

subject to the approval of the official. The official shall grant a continuance if the amendment requires one in the interests of justice. 

No case shall be dismissed by reason of any informality or irregularity in the charging instrument. 
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20.         Pembroke Pines v. Estrella, 11 Fla. L. Weekly Supp. 844a (Fla. 17th Cir. 2004) 

Traffic infractions -- Citation -- Defects -- Motion to dismiss citations on ground that officers cited incorrect statutes for 

charged offenses is denied where officers correctly identified charges by name and elements, such that mistakes could not have 

misled defendants in preparation of their defenses  

CITY OF PEMBROKE PINES, Plaintiff, vs. SHANNON W. ESTRELLA, Defendant. County Court, 17th Judicial Circuit in and for 

Broward County. Case No. 04-18919TI40A. CITY OF MIRAMAR, Plaintiff, vs. GHISLAINE O. MARTIN, Defendant. Case No. 04-

27953TI40A. June 25, 2004. Robert W. Lee, Judge. Counsel: Steven A. Schaet, Fort Lauderdale, for Defendant Estrella. Kevin M. 

Unger, Plantation, for Defendant Martin.  

ORDER DENYING DEFENDANT'S 

MOTIONS TO DISMISS TRAFFIC CITATIONS 

THESE CASES came before the Court on June 9, 2004 for bench trial. These cases have been consolidated for the purposes of a 

ruling because they involve the same legal issue. In both cases, the Defendants have moved to dismiss the citations because the 

officers made a mistake in noting the statutory citation for the charged infractions. The Court's having considered the Motion; 

reviewed the relevant legal authorities; received evidence; made findings of credibility consistent with this Order; heard argument; and 

been sufficiently advised in the premises, the Court finds as follows:  

Background. In Case No. 04-18919TI40A, the Defendant was cited on February 10, 2004 for “Failure to Use Due Care, to wit: 

Following Too Closely.” Instead of citing the correct statute (Fla. Stat. §316.0895), the officer instead cited Fla. Stat. §316.1985. In 

Case No. 04-27953TI40A, the Defendant was cited on February 19, 2004 for “Fail to Use Due Care, Fail to Maintain Control of 

Vehicle Causing Rear-End Crash.” Instead of citing the correct statute (Fla. Stat. §316.1925), this officer cited Fla. Stat. §316.085(1). 

The Court heard evidence at the trial and has determined that the credible evidence supports each citation as noted by the officer. The 

officers acknowledged that they had written the incorrect statute.  

Conclusions of Law. Initially, the Court notes that the failure of the State in a criminal case to precisely specify a charged statute in an 

indictment or information is not necessarily fatal to the charge. As long as the charging document does not “totally omit an essential 

element of the crime or [as long as it] is [not] so vague, indistinct or indefinite that he is misled or exposed to double jeopardy,” the 

case will not be subject to dismissal. McMillan v. State, 832 So.2d 946, 948 (Fla. 5th DCA 2002) (defendant cited with Fla. Stat. 

§812.13(2)(b) rather than §812.13(2)(a)). See also C.S. v. State, 869 So.2d 637, 639 (Fla. 5th DCA 2004) (defendant cited with Fla. 

Stat. §914.23(1) rather than §914.23(2)). In both McMillan and C.S., the charging documents alleged all essential elements of the 

crime.  

This Court sees no reason why this rule should not likewise apply to traffic citations. A citation is the charging document in an 

infraction case. In both of the instant cases, the officers correctly indicated the charge by name and elements; they simply cited the 

wrong statute. As a result, the mistake could not have misled the Defendants in preparation of their defense in these cases. Had the 

officers merely cited the incorrect statute without any further notation, then a different result would arise. In both cases, however, 

sufficient credible evidence was presented to sustain the charges as written. Accordingly, it is hereby  

ORDERED AND ADJUDGED that the Motions to Dismiss are hereby DENIED. The Clerk of the Court is hereby directed to prepare 

disposition forms for each case reflecting an adjudication, with court costs, $100.00 fine and four-hour driving school.  

As to the Defendant Estrella, the Clerk of the Court is further directed to amend the statutory reference on the citation from Fla. Stat. 

§316.1985, to Fla. Stat. §316.0895.  

As to the Defendant Martin, the Clerk of the Court is further directed to amend the statutory reference on the citation from Fla. Stat. 

§316.085(1), to Fla. Stat. §316.1925.  
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21.         McMillan v. State, 832 So.2d 946, 948 (Fla. 5
th

 DCA 2002) 

District Court of Appeal of Florida, 
Fifth District. 

Gerald McMILLAN, Appellant, 
v. 

STATE of Florida, Appellee. 
No. 5D02-462. 

 
Dec. 27, 2002. 

 
Following a jury trial, defendant was convicted in the Circuit 

Court, St. Johns County, Robert K. Mathis, J., of robbery with 

a firearm and resisting an officer without violence. Defendant 

appealed. The District Court of Appeal, Pleus, J., held that 

information's technical defects concerning charging defendant 

with armed robbery with a weapon and reciting statute 

applicable to that crime were not fatal. 
 
Affirmed. 
 

West Headnotes 
 
[1] Indictment and Information 210 196(1) 
 
210 Indictment and Information 
      210XIV Waiver of Defects and Objections 
            210k195 Waiver 
                210k196 Objections to Indictment or Information 
                      210k196(1) k. In General. Most Cited Cases  
Where defendant waits until after state rests its case to 

challenge propriety of indictment, defendant is required to 

show not that indictment is technically defective but that it is 

so fundamentally defective that it cannot support judgment of 

conviction. West's F.S.A. RCrP Rule 3.190. 
 
[2] Indictment and Information 210 196(1) 
 
210 Indictment and Information 
      210XIV Waiver of Defects and Objections 
            210k195 Waiver 
                210k196 Objections to Indictment or Information 
                      210k196(1) k. In General. Most Cited Cases  
Where charging document is merely imperfect or imprecise, 

failure to challenge it by motion to dismiss waives defect. 

West's F.S.A. RCrP Rule 3.190. 
 
[3] Indictment and Information 210 196(5) 
 
210 Indictment and Information 
      210XIV Waiver of Defects and Objections 
            210k195 Waiver 
                210k196 Objections to Indictment or Information 
                      210k196(5) k. Objections to Sufficiency of 

Accusation in General. Most Cited Cases  
Where information totally omits essential element of crime or 

is so vague, indistinct, or indefinite that defendant is misled or 

exposed to double jeopardy, it is “fundamentally defective,” 

for purposes of requirement that defendant who waits until 

after state rests its case to challenge propriety of information 

must show that information is so fundamentally defective that 

it cannot support judgment of conviction. West's F.S.A. RCrP 

Rule 3.190. 
 
[4] Indictment and Information 210 71.2(1) 
 
210 Indictment and Information 
      210V Requisites and Sufficiency of Accusation 
            210k71 Certainty and Particularity 
                210k71.2 Purpose of Requirement and Test of 

Compliance 
                      210k71.2(1) k. In General. Most Cited Cases  
When deciding challenge to propriety of information, 

overriding concern is whether defendant had sufficient notice 

of crimes for which he is being tried. West's F.S.A. RCrP Rule 

3.190. 
 
[5] Indictment and Information 210 110(52) 
 
210 Indictment and Information 
      210V Requisites and Sufficiency of Accusation 
            210k107 Statutory Offenses 
                210k110 Language of Statute 
                      210k110(52) k. Robbery. Most Cited Cases  
Information's technical defects concerning charging defendant 

with armed robbery with a weapon and reciting statute 

applicable to that crime were not fatal to prosecution for 

robbery with a firearm, since specifications of information 

alleged each essential element of crime of robbery with a 

firearm, and information sufficiently notified defendant that he 

was charged with committing a robbery by carrying a firearm. 

West's F.S.A. RCrP Rule 3.140(d)(1). 
*947 James B. Gibson, Public Defender, and Meghan Ann 

Collins, Assistant Public Defender, Daytona Beach, for 

Appellant. 
 
Richard E. Doran, Attorney General, Tallahassee, and Belle B. 

Schumann, Assistant Attorney General, Daytona Beach, for 

Appellee. 
 
PLEUS, J. 
 
McMillan appeals his convictions for armed robbery with a 

firearm and resisting an officer without violence. He argues 

that the trial court erred in (1) allowing the state to reopen its 

case, (2) instructing the jury on armed robbery with a firearm 

when that offense was not charged, (3) violating separation of 
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powers by charging McMillan with an offense not charged in 

the information, and (4) violating McMillan's due process 

rights by convicting him of an offense not charged in the 

information. We affirm. 
 
All of McMillan's arguments are founded upon his assertion 

that he was charged with armed robbery with a weapon rather 

than armed robbery with a firearm. McMillan was charged by 

information as follows: 
FN1 

 
FN1. McMillan was charged in Count 2 with 

resisting an officer without violence. That charge is 

not relevant to this appeal. 
 

COUNT ONE 
 

CHARGE: ARMED ROBBERY WITH A WEAPON, in 

violation of F.S. 812.13(1) & (2)(b) 
 

SPECIFICATIONS OF CHARGE: In that GERALD 

CHRISTOPHER MCMILLAN ... did then and there 

unlawfully by force, violence, assault or putting in fear take 

away from the person or custody of K. PATEL certain 

property of value, to wit: CURRENCY, the property of 

THRIFT LODGE HOTEL, with the intent to deprive K. 

PATEL and/or THRIFT LODGE MOTEL of their rights to 

said property or a benefit therefrom and, in the course of 

committing said robbery, carried a weapon, to wit: A 

FIREARM. 
 
[1][2][3][4] The state correctly notes that McMillan failed to 

challenge the information prior to trial as required by Florida 

Rule of Criminal Procedure 3.190. “Where a defendant waits 

until after the State rests its case to challenge the propriety of 

an indictment, the defendant is required*948 to show not that 

the indictment is technically defective but that it is so 

fundamentally defective that it cannot support a judgment of 

conviction.” Ford v. State, 802 So.2d 1121, 1130 (Fla.2001). 

This rule is designed to discourage defendants from waiting 

until after a trial is over before contesting deficiencies in 

charging documents which could have easily been corrected if 

they had been pointed out before trial. Id. Where the charging 

document is merely imperfect or imprecise, the failure to 

challenge it by motion to dismiss waives defect. State v. 

Wimberly, 459 So.2d 456 (Fla. 5th DCA 1984). On the other 

hand, where an information totally omits an essential element 

of the crime or is so vague, indistinct or indefinite that he is 

misled or exposed to double jeopardy, it is fundamentally 

defective. Id. The overriding concern is whether the defendant 

had sufficient notice of the crimes for which he is being tried. 
 
[5] In the instant case, the caption charged armed robbery with 

a weapon and recited the statute applicable to that crime. 

These technical defects are not fatal. See Fla. R.Crim. P. 

3.140(d)(1); Sanders v. State, 386 So.2d 256, 257 (Fla. 5th 

DCA 1980). The determinative questions are whether the 

information charged every element of the offense of robbery 

with a firearm and whether it misled McMillan. The 

specifications of the information alleged each essential 

element of the crime of armed robbery with a firearm. See §§ 

812.13(1) and (2)(a), Fla. Stat. (2001). The information 

sufficiently notified McMillan that he was charged with 

committing a robbery by carrying a firearm. See Mosely v. 

State, 688 So.2d 999 (Fla. 2d DCA 1997). McMillan has 

failed to demonstrate otherwise. Sanders, 386 So.2d at 257. 
 
Having concluded that the information sufficiently charged 

robbery with a firearm, we find that it was unnecessary for the 

state to prove that the firearm was operable. See, e.g., St. 

Hilaire v. State, 778 So.2d 479 (Fla. 4th DCA 2001); Ahlberg 

v. State, 541 So.2d 775 (Fla. 3d DCA 1989). Thus, McMillan's 

argument that the trial court abused its discretion in allowing 

the state to reopen its case is rendered moot. Even if it were 

not moot, this court has previously rejected the exact argument 

made by McMillan in K.K. v. State, 717 So.2d 193 (Fla. 5th 

DCA 1998). 
 
Likewise, McMillan's remaining arguments must fall because 

the foundation upon which they were constructed has proven 

faulty. Because we find that the information sufficiently 

charged armed robbery with a firearm, McMillan's arguments 

regarding jury instructions, due process and separation of 

powers cannot stand. Accordingly, we affirm his conviction. 
 
AFFIRMED. 
 
COBB and PETERSON, JJ., concur. 
Fla.App. 5 Dist.,2002. 
McMillan v. State 
832 So.2d 946, 28 Fla. L. Weekly D139 
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22. C.S. v. State, 869 So.2d 637, 639 (Fla. 5
th

 DCA    

2004) 

District Court of Appeal of Florida, 
Fifth District. 

C.S., a Child, Appellant, 
v. 

STATE of Florida, Appellee. 
No. 5D03-1709. 

 
March 26, 2004. 

 
Background: Juvenile was adjudicated as delinquent, in the 

Circuit Court, Brevard County, Meryl Allawas, J., based on 

charge of retaliating against a witness. Juvenile appealed. 
 
Holdings: The District Court of Appeal, Thompson, J., held 

that: 
(1) evidence established retaliation against a witness, and 
(2) juvenile received sufficient notice of the conduct 

constituting retaliation against a witness. 
  
Affirmed. 
 

West Headnotes 
 
[1] Criminal Law 110 753.2(3.1) 
 
110 Criminal Law 
      110XX Trial 
            110XX(F) Province of Court and Jury in General 
                110k753 Direction of Verdict 
                      110k753.2 Of Acquittal 
                          110k753.2(3) Insufficiency of Evidence 
                                110k753.2(3.1) k. In General. Most Cited 

Cases  
A trial court must not grant a motion for judgment of acquittal 

unless there is no view of the evidence which a jury might 

consider to be favorable to the State that can be sustained 

under law. 
 
[2] Infants 211 153 
 
211 Infants 
      211VIII Dependent, Neglected, and Delinquent Children 
            211VIII(B) Subjects and Grounds 
                211k153 k. Delinquency; Violation of Law. Most 

Cited Cases  
Evidence established that juvenile retaliated against a witness, 

as basis for adjudicating the juvenile as delinquent; when 

juvenile's probation officer told him that she was holding him 

in violation of his community control for being suspended 

from school, he began cursing, moving around the room, 

punching his fist in his palm, calling the probation officer 

names, and telling her that if she came to his house he would 

set his dog loose on her, the probation officer feared the 

threats because juvenile had previously been violent with 

other authority figures, and a witness testified that, at one 

point, he had to step between juvenile and probation officer 

because juvenile stormed towards probation officer. West's 

F.S.A. § 914.23(2). 
 
[3] Infants 211 197 
 
211 Infants 
      211VIII Dependent, Neglected, and Delinquent Children 
            211VIII(D) Proceedings 
                211k197 k. Petition, Pleadings, and Issues. Most 

Cited Cases  
Juvenile received sufficient notice of the type of conduct 

constituting retaliation against a witness, as basis for 

adjudicating him delinquent, though the information 

erroneously cited the subsection of the retaliation statute 

regarding retaliation against a witness attending or providing 

testimony for an official proceeding, and juvenile was found 

to have violated another subsection regarding retaliation 

against a person providing information about violation of 

probation, where juvenile was charged with every element of 

the subsection relating to retaliation against a person providing 

information about violation of probation. West's F.S.A. § 

914.23(1, 2). 
*638 James B. Gibson, Public Defender, and Kevin R. Holtz, 

Assistant Public Defender, Daytona Beach, for Appellant. 
 
Charles J. Crist, Jr., Attorney General, Tallahassee, and 

Rebecca Roark Wall, Assistant Attorney General, Daytona 

Beach, for Appellee. 
 
THOMPSON, J. 
 
C.S., a minor, appeals an order adjudicating him delinquent. 

We affirm. 
 
[1] C.S. contends that the trial court erred in denying his 

motion for judgment of acquittal to the charge of retaliating 

against a witness in violation of section 914.23, Florida 

Statutes. A trial court must not grant a motion for judgment of 

acquittal unless there is no view of the evidence which a jury 

might consider to be favorable to the state that can be 

sustained under law. Holland v. State, 773 So.2d 1065 

(Fla.2000). Section 914.23, Florida Statutes, provides in part: 
 

A person who knowingly engages in any conduct that 

causes bodily injury to another person or damages the 

tangible property of another person, or threatens to do so, 

with the intent to retaliate against any person for: 
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(1) The attendance of a witness or party at an official 

proceeding, or for any testimony given or any record, 

document, or other object produced by a witness in an 

official proceeding; or 
 

(2) Any information relating to the commission or possible 

commission of an offense or a violation of a condition of 

probation, parole, or release pending a judicial proceeding 

given by a person to a law enforcement officer. 
 
[2][3] In the instant case, the victim was C.S.'s probation 

officer. She testified that when she informed C.S. that she was 

holding him in violation of his community control for being 

suspended from school, C.S began cursing, moving around the 

room, punching his fist in his palm, calling the victim names, 

and telling the victim that if she came to his house, he would 

set his dog loose on her. The victim testified that C.S. 

continued to try to intimidate her. The victim testified that she 

feared his threats because C.S. had previously been violent 

with other authority figures. The victim stated that C.S.'s 

actions made her believe that he would hurt her that day or the 

next day. Another witness testified that, at one point, he had to 

step between C.S. and the victim because C.S. stormed 

towards the victim. We conclude *639 there was sufficient 

evidence for the trial court to deny the motion for judgment of 

acquittal. Next, C.S. argues that the evidence does not support 

an adjudication of delinquency under section 914.23(1), 

Florida Statutes, which was cited in the information. Although 

C.S. was charged with violating subsection (1) instead of 

subsection (2), apparently in error, C.S. was charged with 

every element of the crime, and he had sufficient notice of the 

acts for which he was being tried. See McMillan v. State, 832 

So.2d 946 (Fla. 5th DCA 2002) (holding that the overriding 

concern regarding a defective information is whether the 

defendant had sufficient notice of the crimes for which he was 

tried, and the determinative questions are whether the 

information charged every element of the offense and whether 

it misled the defendant). 
 
Order adjudicating C.S. delinquent is AFFIRMED. 
 
PETERSON and MONACO, JJ., concur. 
Fla.App. 5 Dist.,2004. 
C.S. v. State 
869 So.2d 637, 29 Fla. L. Weekly D757 
 
END OF DOCUMENT 
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23. Florida Statute § 318.14(6) Noncriminal traffic infractions; exception; procedures 

 (6) The commission of a charged infraction at a hearing under this chapter must be proved beyond a reasonable doubt. 
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24.         Perez v. State, 630 So. 2d 1231 (Fla. 2d DCA 1994) 

 

District Court of Appeal of Florida, 
Second District. 

 
Peter Ivan PEREZ, Appellant, 

v. 
STATE of Florida, Appellee. 

No. 92-03782. 
 

Jan. 26, 1994. 
 
Defendant was convicted in the Circuit Court, Hillsborough 

County, Barbara Fleischer, J., of causing serious bodily injury 

to another while driving under the influence. Defendant 

appealed. The District Court of Appeal, Frank, C.J., held that 

defendant's spontaneous statement to trooper who arrived at 

scene was not protected by accident report privilege. 
 
Affirmed. 
 

West Headnotes 
 
[1] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Accident report privilege confers confidentiality upon any 

admission driver makes in compliance with statutory duty to 

report that which occurred in accident. West's F.S.A. § 

316.066(4). 
 
[2] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Defendant's spontaneous incriminating statements to deputy at 

accident scene were not protected by accident report privilege 

which confers confidentiality upon any admission driver 

makes in compliance with statutory duty to report that which 

occurred in accident; when trooper arrived and approached 

defendant, defendant left his car and immediately spoke words 

he wanted trial court to suppress, and there was nothing in 

record to suggest that at moment when defendant spoke with 

officer, officer had already initiated criminal investigation. 

West's F.S.A. § 316.066(4). 
*1231 Richard Escobar, Richard Escobar, P.A., Tampa, for 

appellant. 

 
Robert A. Butterworth, Atty. Gen., Tallahassee, and Davis G. 

Anderson, Jr., Asst. Atty. Gen., Tampa, for appellee. 
 
FRANK, Chief Judge. 
 
The car Peter Perez was driving collided with a truck and the 

driver was severely injured. Perez, a deputy with the 

Hillsborough County Sheriff's Office, had been drinking that 

night and upon exiting his car simply stated to the officer who 

had arrived at the scene, “I'm a deputy sheriff and I fucked 

up.” He was convicted and sentenced for violating section 

316.193(3), 
FN1

 Florida Statutes. In reliance upon section 

316.066(4), 
FN2

 Florida Statutes (1991), which provides for the 

confidentiality of certain statements made to an officer during 

the course of an accident investigation, Perez sought to 

suppress his spontaneous utterance. The trial court rejected his 

contention reasoning that the declaration was not a response to 

a specific investigatory inquiry. We agree and affirm Perez's 

conviction; each of the points he has urged upon us is 

meritless. We write to reduce in this district any uncertainty as 

to the manner in which the statutory immunity may be 

conferred. 
 

FN1. That section, in relevant part, reads: 
 

(3) Any person: 
 

(a) Who is [under the influence of alcoholic 

beverages]; 
 

(b) Who operates a vehicle; and 
 

(c) Who, by reason of such operation, causes: 
 . . . . . 

 
2. Serious bodily injury to another ... is guilty of a 

felony of the third degree. 
 

FN2. Section 316.066(4), Florida Statutes, provides 

in relevant part: 
 

Except as specified in this subsection, each 

accident report made by a person involved in an 

accident and any statement made by such person to 

a law enforcement officer for the purpose of 

completing an accident report required by this 

section shall be without prejudice to the individual 

so reporting. No such report or statement shall be 

used as evidence in any trial, civil or criminal. 
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[1][2] Every driver of an automobile in Florida who is 

involved in a motor vehicle accident is required to report the 

event to law enforcement. See § 316.062, Fla.Stat. (1991). The 

information provided in the report is privileged and may not 

be used *1232 against the driver in any trial arising out of the 

occurrence. Section 316.066(4), Fla.Stat. (1991). The 

functional purpose of section 316.066(4) is to achieve in the 

public interest an accurate truthful relation of the facts 

surrounding the accident and to relieve persons involved in it 

from incrimination when the circumstances are described. 

Hoctor v. Tucker, 432 So.2d 1352 (Fla. 5th DCA 1983). In 

short, the accident report privilege confers confidentiality 

upon any admission a driver makes in compliance with the 

statutory duty to report that which occurred in the accident. 

See Brackin v. Boles, 452 So.2d 540 (Fla.1984). It is plain 

from our review of this matter that Perez's words were not 

privileged. When the trooper arrived and approached Perez, 

Perez left his car and immediately spoke the words he wanted 

the trial court to suppress. In that setting this matter is not 

factually distinguishable in any significant way or degree from 

Goodis v. Finkelstein, 174 So.2d 600 (Fla. 3d DCA 1965). In 

Goodis the assisting police officer heard Mrs. Goodis exclaim 

upon her post-accident return to consciousness: “Oh my God, 

I must have passed out again!” 174 So.2d at 602. The Third 

District found the utterance not to be a part of an “accident 

report” and deemed the statement admissible “as a declaration 

which was a part of the res gestae and ... against interest.” 174 

So.2d at 602. We have found nothing in the record to suggest 

that at the moment when Perez's words were spoken the 

officer had initiated a criminal investigation. We agree with 

the trial court's determination not to suppress Perez's words 

and conclude that our resolution of this matter fits comfortably 

within the supreme court's emphatically expressed view that 

“the purpose of the statute is to clothe with statutory immunity 

only such statements and communications as the driver, 

owner, or occupant of a vehicle is compelled to make in order 

to comply with his or her statutory duty under section 

316.066(1) and (2).” Brackin, 452 So.2d at 544. 
 
Accordingly, we affirm Perez's conviction. 
 
RYDER and PATTERSON, JJ., concur. 
Fla.App. 2 Dist.,1994. 
Perez v. State 
630 So.2d 1231, 19 Fla. L. Weekly D229 
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25.         Sullivan v. DHSMV, 10 Fla. L. Weekly Supp. 148 (Duval Circuit Court, January 28, 2003) 

Licensing -- Driver's license -- Suspension -- Driving under influence -- Actual physical control of vehicle -- Evidence -- 

Accident report privilege -- Licensee's spontaneous admission to officer at crash scene that he was driving is not barred by 

accident report privilege where there is no evidence that licensee's statement was made in response to officer's questioning -- 

Hearsay -- Exceptions -- Licensee's statement is admissible as an excited utterance -- Licensee's request for attorney's fees and 

costs denied where licensee is not the prevailing party and neither bad faith nor inequitable conduct is involved in case  

MICHAEL TRAVIS SULLIVAN, Petitioner, vs. DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, 

Respondent. Circuit Court, 4th Judicial Circuit (Appellate) in and for Duval County. Case No. 02-6578-CA, Division CV-B. January 

28, 2003. Petition for Writ of Certiorari arising from State of Florida, Department of Highway Safety and Motor Vehicles Final Order 

of License Suspension. L. Haldane Taylor, Judge. Counsel: David M. Robbins, Jacksonville, for Petitioner. Enoch J. Whitney, General 

Counsel, and Michael J. Alderman, Assistant General Counsel, Tallahassee, for Respondent.  

OPINION 

This matter is before the Court on the Petition for Writ of Certiorari (Petition) filed by counsel for Michael Travis Sullivan 

(Petitioner), on September 16, 2002. The Petition seeks review of a Final Order of License Suspension issued by Respondent, the 

Florida Department of Highway Safety and Motor Vehicles (agency), on August 15, 2002. The order sustains the administrative 

suspension of Petitioner's driver's license for Driving Under the Influence of Alcohol or Chemical Substance (DUI), and Causing 

Damage to Person or Property, on June 29, 2002, in Duval County. This Court has jurisdiction pursuant to Article V, Section 5(b), of 

the Florida Constitution.  

THE FACTUAL BACKGROUND 

Officer Ladue, on June 29, 2002, was dispatched to a traffic crash in Duval County. The officer encountered Petitioner at the crash site 

and, based on Petitioner's behavior and appearance, attempted to administer field sobriety exercises. Petitioner refused; he was placed 

under arrest.  

Petitioner argues that the agency hearing officer failed to apply the accident report privilege, and erred in finding that Petitioner was in 

actual physical control of an automobile. Petitioner also asks for fees and costs.  

THE STANDARD OF REVIEW 

The Florida First District Court of Appeal, in Department of Highway Safety & Motor Vehicles v. Trimble, 821 So. 2d 1084 (Fla. 1st 

DCA 2002), states the standard of review for a petition for writ of certiorari, in the context of a DUI case, as follows:  

In a certiorari proceeding concerning an administrative action, the circuit court is required to determine (1) whether procedural due 

process is accorded, (2) whether the essential requirements of law have been observed, and (3) whether the administrative findings 

and judgment are supported by CSE [competent substantial evidence]. When exercising its certiorari review power, the circuit court is 

not permitted to reweigh the evidence or substitute its judgment for that of the agency. 

The standard of review applicable to the district court of appeal reviewing the circuit court's order is more narrow. The appellate court 

is limited to determining (1) whether the circuit court afforded procedural due process, and (2) whether the circuit court applied the 

correct law. The appellate court does not consider CSE. 

Id. at 1085-86 (citations omitted) (emphasis added). The Florida First District Court of Appeal explains competent substantial 

evidence as follows: “[T]he evidence relied upon to sustain the ultimate finding should be sufficiently relevant and material that a 

reasonable mind would accept it as adequate to support the conclusion reached.” Id. at 1087 (emphasis added).  

 

 



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

75 

 

 
 

THE ACCIDENT REPORT PRIVILEGE 

Petitioner argues that there is no competent substantial evidence in the record to place him behind the wheel of a vehicle while 

intoxicated, because his statement that he was driving, as well as his passenger's statement to that effect, is inadmissible due to the 

accident report privilege. (Petitioner raises no claim contesting intoxication.)  

The record contains the following statement of Officer Ladue.  

On 06/29/02, I responded [to a crash report]. 

At that time, I arrived at the scene and made contact with the driver. He was not inside the vehicle, but he stated that he was driving. 

The listed witness was a passenger in the vehicle at the time of the crash and stated . . . . 

While in contact with [Petitioner], I smelt [sic] the odor of an alcoholic beverage on his breath. He had watery and bloodshot eyes and 

slurred speech. The driver appeared disoriented. I asked the driver to perform [field sobriety exercises] and he refused. The driver was 

arrested and Mirandized. . . . 

(Emphasis added.) The agency hearing officer, based on the above record evidence, found as follows:  

On June 29, 2002, Officer J.D. Larue #6630 of the Jacksonville's Sheriff's Office responded to a crash and found the driver, Mr. 

Michael T. Sullivan, on the trunk of the car. Upon arrival, Mr. Sullivan spontaneously admitted to driving. 

The written evidence is sufficiently relevant and material that a reasonable mind would accept it as adequate to support the conclusion 

that Petitioner's statement is an excited utterance, Trimble, which is admissible. Perez v. State, 630 So. 2d 1231, 1232 (Fla. 2d DCA 

1994) (“We have found nothing in the record to suggest that at the moment when Perez's words were spoken the officer had initiated a 

criminal investigation.”) (holding that Perez's incriminating statements were unprotected by the accident report privilege because 

Perez was under no compulsion to make them). The instant record, like that in Perez, is devoid of any evidence that Petitioner was 

under investigation when he made his spontaneous admission that he was driving.  

The burden of establishing the existence of a privilege moreover rests on the one asserting it. See S. Bell Tel. & Tel. v. Deason, 632 

So. 2d 1377, 1383 (Fla. 1994) (“The burden of establishing the attorney-client privilege rests on the party claiming it.”). Petitioner, in 

his effort to assert the accident report privilege, entered no evidence that his spontaneous statement was made in response to an 

officer's questioning. Petitioner thus fails to show a departure from the essential requirements of law or a violation of due process in 

the administrative revocation of his license.  

PETITIONER'S REQUEST FOR COSTS AND AN ATTORNEY'S FEE 

Petitioner asks for his costs and attorney's fee. Florida Rule of Appellate Procedure 9.400 provides that costs (filing and service fees, 

preparation of the record) shall be taxed in favor of the prevailing party “unless the court orders otherwise,” and assessment of 

attorneys' fees “may” be remanded to the lower tribunal. The Court finds no basis for the award of costs in the instant case. Petitioner, 

to support his demand for fees, cites Moakley v. Smallwood, 27 Fla. L. Weekly S175, __So. 2d__ (Fla. 2002), and Bitterman v. 

Bitterman, 714 So. 2d 356 (Fla. 1998). Moakley involved “bad faith” and Bitterman involved “inequitable conduct.” Neither bad faith 

nor inequitable conduct exists here. Petitioner's request for costs and fees hence is denied.  

In view of the above, it is  

ORDERED AND ADJUDGED that:  

1. The Petition for Writ of Certiorari is DENIED.  

2. Petitioner's request for costs and fees is DENIED. 
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26.            Cato v. DHSMV, 8 Fla. L. Weekly Supp. 267 (Duval Circuit Court, February 22, 2001) 

Licensing -- Driver's license -- Suspension -- Refusal to take breath test -- License suspension quashed where hearing officer's 

finding that licensee was in physical control of vehicle at time of accident was supported only by arresting officer's statements 

in arrest report that licensee ``was driving his vehicle'' and ``failed to yield,'' but record is devoid of competent substantial 

evidence of the totality of facts and circumstances upon which officer's statements may have been based -- Person who claims 

presence at scene but denies involvement in accident cannot claim protection of accident report privilege  

JOHN BURRELL CATO, Petitioner, vs. DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, Respondent. Circuit 

Court, 4th Judicial Circuit (Appellate) in and for Duval County. Case No. 2000-7402 CA, Division ``CV-H''. Filed February 22, 2001. 

Peter J. Fryefield, Judge. Petition for Writ of Certiorari arising from State of Florida, Department of Highway Safety and Motor 

Vehicles' Final Order of License Suspension. Counsel: David M. Robbins, attorney for Petitioner. Mary Ellen Clark, Assistant General 

Counsel, attorney for Respondent.  

OPINION 

This cause came before this Court upon the Petition for Writ of Certiorari filed by the Petitioner, John Burrell Cato on November 2, 

2000. Petitioner seeks review of an order of the Respondent, Department of Highway Safety and Motor Vehicles, affirming the 

administrative suspension of his driver's license upon his arrest for driving under the influence. This Court has jurisdiction pursuant to 

Article V, Section 5(b), Florida Constitution, Florida Rule of Appellate Procedure 9.030(c) and Sections 322.2615(13) and 322.31, 

Florida Statutes (1999).  

I. Factual Background and Procedural History  

Petitioner was arrested on August 31, 2000 and charged with the offense of driving under the influence of alcohol. The Department 

administratively suspended Petitioner's driver's license on the date of his arrest for refusal to take a breath test. Petitioner requested a 

formal review of his administrative suspension with the Bureau of Driver Improvement and retained counsel. A formal review hearing 

was scheduled in this case for October 4, 2000. After reviewing the record and arguments of counsel, the Department entered an order 

which upheld the administrative suspension of the Petitioner's driver's license. (A.1). This Petition is taken to review that 

administrative order.  

The Department did not serve any witnesses to appear at the hearing so the hearing officer had to rely exclusively on the written 

documentation forwarded to the department by the arresting agency (A.3-13). The probable cause affidavit submitted by the arresting 

officer, Officer Muse, indicated that he had arrived at the scene to assist Officer J.A. Carter with a traffic crash. (A.6). Officer Muse 

then proceeded to give a brief description of what had occurred. There are no statements in the record specifically attributable to the 

Petitioner regarding the accident or whether the Petitioner was driving (A.3-13).  

Officer Carter concluded that the Petitioner was driving a vehicle and failed to yield when making a left turn at a green light. Officer 

Carter further determined that the Petitioner struck two vehicles that were driving straight through the green light. There are no 

independent witnesses listed on the arrest and booking report (A.5-9).  

Florida Statutes 316.066(4) (A.14) is commonly referred to as the accident report privilege and provides in pertinent part:  

Except as specified in this subsection, each accident report made by a person involved in an accident and any statement made by such 

person to a law enforcement officer for the purpose of completing an accident report required by this section shall be without 

prejudice to the individual so reporting. No such report or statement shall be used as evidence in any trial, civil or criminal. 

The Petitioner moved to strike those privileged statements and moved to invalidate the suspension based on a lack of probable cause 

to arrest the Petitioner. Petitioner provided pertinent case law regarding the applicability of the privilege in administrative hearings. 

The hearing officer rejected the case law without consideration (A.16). The motions to strike and invalidate were denied and the 

license suspension was upheld.  
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II. Standard of Review  

On certiorari review of administrative action, this Court's duty is to determine whether procedural due process was accorded, whether 

the essential requirements of law have been observed, and whether the administrative findings and judgment are supported by 

competent substantial evidence. City of Deerfield Beach v. Vaillant, 419 So.2d 624, 626 (Fla. 1982). This Court is not to reweigh 

evidence, nor to substitute its judgment for the findings of the hearing officer below. Education Dev. Ctr., Inc. v. City of West Palm 

Beach Zoning Bd. of Appeals, 541 So.2d 106, 108 (Fla. 1989).  

III. Application of Standard of Review to Petitioner's Claims  

The legislature has prescribed the following areas of inquiry, to be determined by a preponderance of the evidence by a hearing officer 

at a formal hearing reviewing the administrative suspension of one's driving privilege upon arrest for DUI:  

1. Whether the arresting officer had probable cause to believe that the person was driving or in actual physical control of a motor 

vehicle in this state while under the influence of alcoholic beverages or controlled substances. 

2. Whether the person was placed under lawful arrest for violation of s.316-193, Florida Statutes. 

3. Whether the person had an unlawful blood-alcohol level as provided in s.316.193, Florida Statutes. 

§322.2615(7)(a), Fla. Sat. (1999).  

At the outset, this Court notes that one who claims ``presence'' at the scene of an accident but denies ``involvement'' in the accident 

cannot claim the protection of the statutory privilege. See §316.066(4), Fla. Stat. (1999); see also Navarro v. Kohan, 566 So.2d 895, 

896 (Fla. 4th DCA 1990) . However, this Court finds no competent substantial evidence in the record to support the hearing officer's 

finding that the arresting officer had probable cause to believe Petitioner was driving or in actual physical control of a motor vehicle 

while under the influence of alcoholic beverages. See §322.2615(7)(a)1., Fla. Stat. (1999).  

``Probable cause [to arrest] exists where the facts and circumstances, as analyzed from the officer's knowledge, special training and 

practical experience, and of which he has reasonably trustworthy information, are sufficient in themselves for a reasonable man to 

reach the conclusion that an offense has been committed.'' City of Jacksonville v. Alexander, 487 So.2d 1144, 1146 (Fla. 1st DCA 

1986) . The hearing officer below should have determined ``from the viewpoint of a prudent cautious police officer on the scene at the 

time of the arrest'' whether the arresting officer had probable cause, not to arrest, but to believe that Petitioner ``was driving or in 

actual physical control of a motor vehicle in this state while under the influence of alcoholic beverages or controlled substances.'' State 

v. Riehl, 504 So. 2d 798, 800 (Fla. 2d DCA 1987); §322.2615(7)(a), Fla. Stat. (1999). In so doing, a totality-of-circumstances test is 

called for:  

In determining whether the police have probable cause ... the sufficiency of the knowledge of the officers must be determined, not by 

analysis of the effect of each known circumstance in isolation, but by a conclusion as to what a reasonable man, knowing all the facts 

which the officers knew from their investigation would have believed under the circumstances. 

State v. Keen, 384 So.2d 284, 286-87 (Fla. 4th DCA 1980), quoting State v. Outten, 206 So.2d 392 (Fla. 1968). While the record 

contains the officer's statements on the Arrest and Booking Report that Petitioner ``was driving his vehicle east on San Juan Avenue'' 

and ``failed to yield'' this Court finds that the record is devoid of competent substantial evidence of the totality of facts and 

circumstances upon which the arresting officer's statements may have been based. In reaching that conclusion, this Court has not 

reweighed evidence before the hearing officer and found it insufficient, but rather has found a lack of competent substantial evidence 

to support the hearing officer's finding. Cf. Dep't of Highway Safety and Motor Vehicles v. Smith, 687 So.2d 30, 33 (Fla. 1st DCA 

1997) (quashing circuit court order reversing Department's suspension of driving privilege, where circuit court made its own findings 

and deductions from the record). It is therefore  

ORDERED AND ADJUDGED  

1. That Petitioner's Petition for Writ of Certiorari is hereby GRANTED.  
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2. That the Final Order of License Suspension, entered by Respondent on July 1, 1999, is hereby QUASHED.  

3. That the Respondent shall forthwith reinstate Petitioner's driving privilege for the suspension period referenced in its Final Order of 

License Suspension entered October 4, 2000.  

4. That the Respondent shall forthwith remove from Petitioner's permanent driving record any entry which reflects the administrative 

suspension that was sustained by Respondent's Final Order of License Suspension entered October 4, 2000.  
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27.            State v. May, 10 Fla. L. Weekly Supp. 124a (Palm Beach County Court, December 16, 2002) 

 

Criminal law -- Driving under influence -- Evidence -- Statements of defendant -- Accident report privilege does not apply to 

statements made by defendant to deputy who conducted traffic stop of vehicle fish-tailing due to a bent wheel where deputy 

did not give defendant any indication that defendant was required to respond to questions, and deputy was not in process of 

completing an accident report when statements were made -- Motion to suppress denied  

STATE OF FLORIDA v. BARRY MAY, Defendant. County Court, 15th Judicial Circuit in and for Palm Beach County, Criminal 

Division “E.” Case No. 02014656TCA02. December 16, 2002. Cory J. Ciklin, Judge. Counsel: Jennifer Millien, Asst. State Attorney, 

West Palm Beach, for Plaintiff. Cory C. Strolla, West Palm Beach, for Defendant.  

ORDER ON DEFENDANT'S MOTION TO SUPPRESS 

THIS MATTER came to be heard upon the Defendant's Motion to Suppress and the Court having received and considered testimony; 

having heard argument of counsel; having reviewed the court file; and being otherwise fully advised in the premises, makes the 

following findings of fact and conclusions of law:  

FINDINGS OF FACT 

On June 26, 2002 shortly after 1:00 a.m., Palm Beach County Sheriff Deputies Michael Hansen and Gregory Croucher were 

conducting a traffic stop (unrelated to Defendant) on the 7700 block of Forest Hill Blvd. At that time, the deputies heard a squealing 

tire and observed a silver Mitsubishi Eclipse traveling westbound on Forest Hill Blvd. The vehicle appeared to “fish-tail” back and 

forth as a result of a bent left rear wheel, and the driver was having difficulty maintaining control of the vehicle.  

Because of a concern for the safety of the Mitsubishi's driver as well as those in the area, Deputy Hansen conducted a traffic stop of 

the vehicle. Upon making contact with the driver, later identified as Defendant, Deputy Hansen immediately smelled a strong odor of 

alcohol and also observed a small amount of blood on the Defendant's forehead and nose. The Deputy asked the driver if he “was 

okay,” to which the Defendant responded “I've had too much to drink, and I'm just trying to get home.”  

Deputy Sheriff Kenneth Kaminski was asked to respond to the scene for a possible driving under the influence (“DUI”) investigation. 

Deputy Croucher also responded after completing the earlier unrelated traffic stop. Ultimately, Defendant was charged with, inter alia, 

DUI.  

Defendant has filed the instant motion seeking suppression of statements he made alleging that utilizing his prejudicial statements 

violates the so-called “accident report privilege” as provided in Fla. Stat. § 316.066.  

CONCLUSIONS OF LAW 

Defendant asserts that the accident report privilege as contained in Fla. Stat. § 316.066(4) became applicable in this case at the time 

Deputy Hansen asked him if he was okay. Defendant asserts that once the Deputy initiated the traffic stop, he was doing so to 

“investigate a one car accident,” and as such, the accident report privilege would apply.  

Fla. Stat. § 316.066(4) creates an evidentiary privilege for written reports made by persons involved in a motor vehicle crash or 

accident in Florida and for any statement made by such persons to a law enforcement officer for the purpose of completing an accident 

report as required by section 316.066. See State v. Marshall, 695 So. 2d 686 (Fla. 1997); State v. Johnson, 695 So. 2d 771 (Fla. 5th 

DCA 1997) (emphasis added).  

For § 316.066(4) to apply and thus provide the protection of statements, the investigating officer must take the statement from the 

person involved in the accident for the purpose of completing the accident report and the statement has formed a basis for the report. 

See Brackin v. Boles, 452 So. 2d 540 (Fla. 1984).  

The Defendant relies heavily on the following language from Marshall in support of his argument:  
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[I]f a law enforcement officer gives any indication to a defendant that he or she must respond to questions concerning the investigation 

of an accident, there must be an express statement by the law enforcement official to the defendant that “this is now a criminal 

investigation,” followed immediately by Miranda warnings, before any statement by the defendant may be admitted. 

695 So. 2d at 686.  

In fact, Deputy Hansen did not give any type of indication to Defendant that Defendant was required to respond to questions and just 

as importantly, Deputy Hansen was not in the process of completing any type of accident report.  

Based on the foregoing, Defendant's Motion to Suppress is denied.  
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28.            Torresi v. DHSMV, 5 Fla. L. Weekly Supp. 640 (Orange Circuit Court, June 1, 1998) 

Licensing -- Driver's license -- Suspension -- Driving under the influence -- Those assertions made by driver in support of 

contention that license should be reinstated which were not presented to hearing officer are beyond the scope of court's 

certiorari review, and are stricken -- Documentation submitted by driver, with certain exceptions, stricken -- No merit to 

argument that there was insufficient evidence to find that petitioner was driving motorcycle where trooper spoke with several 

witnesses who informed him that petitioner was driver -- Law enforcement officer entitled to rely on information provided by 

witnesses to an accident, as well as on his own observations  

GARY W. TORRESI, Petitioner, vs. STATE OF FLORIDA, DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, 

Respondent. 9th Judicial Circuit in and for Orange County. Case No. CI98-472. Writ No. 98-3. June 1, 1998. Petition for Writ of 

Certiorari. Counsel: Gary W. Torresi, Pro Se. Enoch J. Whitney, General Counsel, and LeeAnn Knowles, Assistant General Counsel, 

Department of Highway Safety and Motor Vehicles, on behalf of Respondent.  

FINAL ORDER DENYING PETITION 

FOR WRIT OF CERTIORARI 

(Before KANEY, MILLER, and BRONSON, JJ.)  

(PER CURIAM.) Gary W. Torresi, pro se, petitions this Court for a writ of certiorari quashing the order issued by the Department of 

Highway Safety and Motor Vehicles (Department) sustaining the suspension of his driving privileges. We have jurisdiction over this 

matter pursuant to section 322.2615(13) and 322.31, Florida Statutes, and Florida Rule of Appellate Procedure 9.030(c). We dispense 

with oral argument, Fla. R. App. P. 9.320, and deny the Petition.  

Torresi was riding a motorcycle on Hotel Plaza Boulevard in Lake Buena Vista on his way home from the House of Blues when his 

motorcycle veered off the roadway and crashed. Trooper Wood of the Florida Highway Patrol was thereafter dispatched to the scene. 

Upon his arrival, Tpr. Wood spoke with several witnesses who informed him that Torresi was the driver of the motorcycle that had 

crashed. Torresi was thereafter transported to the hospital, where Tpr. Wood questioned him regarding the accident. After concluding 

his accident investigation, Tpr. Wood informed Torresi that he was conducting a criminal investigation for the offense of DUI. During 

the course of the criminal investigation, Torresi informed Tpr. Wood that he had a couple of beers that night and that he was on his 

way home.  

After his release from the hospital and in response to Tpr. Wood's request, Torresi performed several field sobriety tests. Torresi's 

performance on these tests was unsatisfactory. Based upon that fact, and based upon Tpr. Wood's observations that Torresi smelled of 

the odor of the impurities of alcohol and had glassy and bloodshot eyes, Torresi was arrested for DUI.  

Upon his arrival at the DUI breath testing center, Torresi refused to submit to a breath test. Consequently, Torresi's driving privileges 

were suspended for one year.  

Torresi thereafter sought review of the suspension of his driving privileges. The Department held a formal review hearing, at which 

Torresi, who was at that time represented by counsel, moved to set aside the suspension because there was insufficient evidence to 

find that Torresi was driving or in actual physical control of the motorcycle. Torresi's motion was denied, and on December 17, 1997, 

the Department issued an order sustaining the suspension of Torresi's driving privileges. Torresi now seeks certiorari review of that 

order.  

In his Petition, Torresi makes several assertions in support of his contention that his license should be reinstated; however, only one of 

his assertions (the claim that there was insufficient evidence to find that he was driving or in actual physical control of the motorcycle) 

was raised at the formal review hearing. Since the remainder of Torresi's arguments were not presented to the hearing officer, they are 

beyond the scope of this Court's certiorari review. See Fort Lauderdale Board of Adjustment v. Nash, 413 So. 2d 855 (Fla. 4th DCA 

1982). Accordingly, all of Torresi's arguments other than his claim that there is insufficient evidence to find that he was driving the 

motorcycle are stricken. Likewise, all of the documentation submitted by Torresi, other than the ``Intoxilyzer Instrument Printer 

Card,'' ``Final Order of License Suspension,'' and ``Florida DUI Uniform Traffic Citation,'' are stricken.  



TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

82 

 

 
 

In the course of reviewing the Department's Final Order of License Suspension, this Court must determine: 1) whether procedural due 

process was accorded; 2) whether the essential requirements of the law were observed; and 3) whether the administrative findings and 

judgment are supported by competent substantial evidence. City of Deerfield Beach v. Valliant, 419 So. 2d 624, 626 (Fla. 1982). In 

making such a determination, it is neither the function nor the prerogative of a circuit judge to reweigh the evidence and make findings 

of his or her own. Department of Highway Safety and Motor Vehicles, Div. of Driver Licenses, State of Florida v. Allen, 539 So. 2d 20 

(Fla. 5th DCA 1989). As the trier of fact, ``[t]he hearing officer was in the best position to evaluate the evidence and the witness[es]''. 

Department of Highway Safety and Motor Vehicles v. Satter, 643 So. 2d 692 (Fla. 5th DCA), rev. denied 651 So. 2d 1195 (Fla. 1995).  

A law enforcement officer is entitled to rely on information provided to him by witnesses to an accident as well as on his own 

observations in order to determine that an individual was driving a motor vehicle, and that probable cause exists to arrest that 

individual for DUI. See, generally, Department of Highway Safety and Motor Vehicles v. Favino, 667 So. 2d 305 (Fla. 1st DCA 1995). 

Thus, there is no merit to Torresi's argument that there was insufficient evidence to find that he was driving the motorcycle. 

Accordingly, the hearing officer properly denied Torresi's motion to invalidate the suspension.  

Based upon the record before this Court that was presented to the hearing officer, we find that procedural due process was accorded, 

the essential requirements of the law were observed, and the administrative findings and judgment are supported by competent 

substantial evidence.  

Accordingly, it is hereby ORDERED and ADJUDGED that the Petition for Writ of Certiorari is DENIED. (KANEY, MILLER, and 

BRONSON, JJ., concur.)  

 

  



  
 
29.            State v. Johnson, 695 So.2d 771 (Fla. 5

th
 DCA 1997) 

 
District Court of Appeal of Florida, 

Fifth District. 
STATE of Florida, Appellant, 

v. 
Carl Brune JOHNSON, Jr., Appellee. 

No. 96-2041. 
 

April 25, 1997. 
 
Defendant was charged with driving under the influence 

(DUI) manslaughter and property damage. The Circuit Court, 

Osceola County, Rodriguez, J., suppressed blood test results 

subject to state being allowed to produce additional witnesses 

prior to trial, and the Circuit Court, Frank N. Kaney, J., 

summarily denied rehearing. State appealed. The District 

Court of Appeal, Sharp, W., J., held that: (1) successor judge 

did not have authority to overturn initial trial judge's ruling 

that state would be permitted to present additional testimony 

to establish probable cause for blood test, and (2) trooper had 

probable cause to compel blood test even though paramedics 

observed no impairment on defendant's part. 
 
Reversed and remanded. 
 

West Headnotes 
 
[1] Judges 227 32 
 
227 Judges 
      227III Rights, Powers, Duties, and Liabilities 
            227k32 k. Powers of Successor as to Proceedings 

Before Former Judge. Most Cited Cases  
Successor judge who heard rehearing on motion to suppress 

did not have authority to overturn initial judge's ruling that 

state would be permitted to present additional testimony to 

establish probable cause for blood test of defendant charged 

with driving under the influence (DUI) manslaughter, absent 

any grounds for finding that state acted willfully or 

contumaciously in not completing hearing or that defendant 

was prejudiced by delay. West's F.S.A. §§ 316.193, 316.1933. 
 
[2] Judges 227 32 
 
227 Judges 
      227III Rights, Powers, Duties, and Liabilities 
            227k32 k. Powers of Successor as to Proceedings 

Before Former Judge. Most Cited Cases  
If petition for rehearing is merely a reargument on points and 

facts considered by first judge, second judge is without 

authority to reverse predecessor. 
 
[3] Automobiles 48A 419 
 
48A Automobiles 
      48AIX Evidence of Sobriety Tests 
            48Ak417 Grounds for Test 

                48Ak419 k. Grounds or Cause; Necessity for Arrest. 

Most Cited Cases  
Trooper had probable cause to compel blood-alcohol test of 

defendant who was involved in fatal accident even though 

paramedics observed no impairment on defendant's part; 

trooper smelled alcohol on defendant's breath and noted that 

defendant's eyes were bloodshot, that defendant was swaying, 

and that defendant had mildly slurred voice, another officer 

told trooper that defendant was driver of automobile involved 

in accident, defendant told trooper that he was driver, and 

circumstantial evidence drawn from observations of accident 

scene could have supplied trooper with grounds to conclude 

that defendant was major factor in causing accident. West's 

F.S.A. § 316.1933. 
 
[4] Criminal Law 110 238(1) 
 
110 Criminal Law 
      110XII Pretrial Proceedings 
            110k238 Presumptions, Burden of Proof, and Weight 

and Sufficiency of Evidence 
                110k238(1) k. In General. Most Cited Cases  
At preliminary hearing stage, trial court must view evidence in 

light most favorable to prosecution, unless testimony is 

implausible or incredible as matter of law. 
 
[5] Automobiles 48A 419 
 
48A Automobiles 
      48AIX Evidence of Sobriety Tests 
            48Ak417 Grounds for Test 
                48Ak419 k. Grounds or Cause; Necessity for Arrest. 

Most Cited Cases  
Police officer is justified in relying on what he is told by 

fellow officer, even though it may be hearsay, in such 

instances to establish probable cause to order blood-alcohol 

test of motorist. West's F.S.A. § 316.1933. 
 
[6] Privileged Communications and Confidentiality 311H 

373 
 
311H Privileged Communications and Confidentiality 
      311HVI Public Officers and Records 
            311Hk373 k. Accident Reports. Most Cited Cases  
     (Formerly 410k216(3)) 
Defendant's statement to trooper that he was driver of 

automobile involved in fatal accident was not clothed with 

“accident privilege” immunity, where defendant was not in 

custody or under arrest when statement was made. U.S.C.A. 

Const.Amend. 5; West's F.S.A. § 316.066(4). 
 
[7] Automobiles 48A 419 
 
48A Automobiles 
      48AIX Evidence of Sobriety Tests 
            48Ak417 Grounds for Test 
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http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k238
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k238%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k238%281%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48AIX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48Ak417
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48Ak419
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=48Ak419
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS316.1933&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=311H
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=311HVI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=311Hk373
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=311Hk373
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDV&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDV&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS316.066&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48AIX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=48Ak417


TRAFFIC FATALITIES GUIDE  
15TH JUDICIAL CIRCUIT  

84 

 

 
 

                48Ak419 k. Grounds or Cause; Necessity for Arrest. 

Most Cited Cases  
If there was any doubt about whether trooper who ordered 

blood-alcohol test of motorist had grounds to conclude that 

motorist was major factor in causing fatal accident, trooper 

would have been entitled to rely on second trooper's 

observations of accident scene, even if second trooper had not 

by then communicated observations to first trooper. West's 

F.S.A. § 316.1933. 
Robert A. Butterworth, Attorney General, Tallahassee, and 

Roberta J. Tylke, Assistant Attorney General, Daytona Beach, 

for Appellant. 
 
Russell E. Crawford, Orlando, for Appellee. 
 
W. SHARP, Judge. 
 
The state appeals from an order which denied the rehearing of 

an order suppressing blood alcohol tests, in Johnson's criminal 

prosecution. We disagree with the trial judge's initial ruling 

that there was no probable cause for the deputy's order of a 

blood test under the circumstances presented; further, we find 

that the successor judge improperly overturned the initial trial 

judge's ruling that the state would be permitted to present 

additional testimony to establish probable cause for the blood 

test. Accordingly, we reverse. 
 
Johnson was charged with two counts of DUI manslaughter 

and one count of property damage.
FN1

 The charges stemmed 

from a multiple vehicle collision on Highway 192, east of St. 

Cloud, Florida, which occurred in 1994. Johnson was 

travelling west on the two-lane highway. He crossed the 

centerline, and hit a pick-up truck travelling east, with the left 

front of his vehicle. That caused the pick-up to go out of 

control, cross into the west-bound lane, and collide with a 

truck, which had been following Johnson. A mini-van 

travelling behind the truck skidded into a ditch to avoid hitting 

the truck. 
 

FN1. § 316.193, Fla.Stat. (1993). 
 
Johnson's car, rendered inoperable but only with damage to 

the left front end, came to rest over the center line, in the 

middle of the road to the west of the other vehicles. He was 

not hurt. He could not remember what happened, other than 

that someone hit him. 
 
The truck driver and the driver of the van were also not hurt, 

and were able to point Johnson out as the driver of the car. 

The truck driver said Johnson had side-swiped the pick-up, 

after crossing the center line of the highway. Tragically, a 

young husband and wife (who was pregnant) were killed in 

the pick-up, and were confirmed dead at the accident scene. 
 
Trooper Bowen, a homicide investigator at the scene of the 

accident, prepared the accident report and conducted the 

criminal investigation. Trooper Tindall assisted him. She 

obtained information from Johnson concerning his driver's 

license and auto registration. She, as well as Bowen (based on 

his accident report), ordered that a blood test be performed on 

Johnson. Paramedics who had responded to the accident, 

actually did the blood draw at the accident scene. Johnson's 

blood alcohol level was .09. 
 
Defense counsel moved to suppress the results of the blood 

test on the ground that there was no probable cause justifying 

the officer's request. Section 316.1934(2) provides that the 

results of blood tests performed pursuant to section 316.1933 

are admissible in any civil or criminal trial and a test result of 

.08 or greater, is prima facie evidence that the person was 

under the influence of alcoholic beverages. Section 316.1933 

prescribes the methods and procedures which must be 

followed in conducting a blood test in order to make it 

admissible and to establish it as a basis for the statutory 

presumption. They are not at issue in this case. Probable cause 

for the officer's request for a blood test is contested. 
 
Subsection (1) of section 316.1933 provides a law 

enforcement officer may order or compel a blood test if he or 

she: 
 

[H]as probable cause to believe that a motor vehicle driven 

by or in the actual physical control of a person under the 

influence of alcoholic beverages, ... has caused the death or 

serious bodily injury of a human being, ... 
 
*773 Defense counsel filed a motion to suppress the blood test 

results in this case, on the ground that none of the three 

probable cause findings existed in this case; i.e., that the 

officer had no probable cause to believe: 1) that Johnson was 

the driver of the vehicle; 2) that he caused the fatalities; or 3) 

that he was under the influence of alcohol at the time of the 

accident. 
 
At the hearing before Judge Rodriguez on the motion to 

suppress in September of 1995, Trooper Tindall presented the 

only testimony for the state. She said she observed Johnson 

standing next to his vehicle, at the general crash scene. His 

vehicle was inoperable, located west of the other vehicles, in 

the east-bound lane. It had been damaged on its left front and 

she was also aware there were fatalities at the crash site. 

Johnson was very upset and concerned about the other people 

involved in the crash. She did not tell him there were fatalities. 
 
She testified that Officer Bowen told her Johnson was the 

driver of the car involved in the accident. He asked her to 

check his driver's license and registration. In doing so, she 

stood close to Johnson on purpose. She smelled alcohol on his 

breath. She said it was “obvious.” She also noted his eyes 

were blood shot, he was swaying, and had a mildly slurred 
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voice when he spoke. She had been trained to detect 

symptoms of intoxication. Based on her observations of 

Johnson, she testified she determined she should order a blood 

draw on him, and she supervised its conduct by the 

paramedics. The paramedics testified they did not observe any 

evidence that Johnson had been drinking alcohol. 
 
At the close of this testimony, the defense argued the state 

failed to prove Johnson was the driver of the car that caused 

the deaths. The trial court was concerned about whether there 

was a basis for Tindall to have concluded that Johnson was the 

driver of the car. It allowed the state to recall Tindall. Tindall 

then testified that she had determined Johnson was the driver 

of the car. Officer Bowen had told her that fact. She had also 

observed Johnson standing next to the car when she arrived, 

and there was no one else in it or near it. Further, Johnson also 

admitted to her he was the driver, but that he did not know 

what had happened. 
 
The trial court thought the state had failed to establish 

probable cause for the blood draw. Accordingly it suppressed 

the blood test results, subject to the state being allowed to 

produce additional witnesses prior to trial. The court and the 

parties discussed the fact that Trooper Bowen was at that time 

unavailable because he was on military duty, but he would be 

back in November of 1995. Based on his accident report, 

which is in the record on appeal, Bowen would have been able 

to satisfy any probable cause issues for the blood draw. 
 
On November 9, 1995, the hearing on the motion to suppress 

was continued because although Bowen had returned from his 

military assignment, defense counsel stated that he wished to 

have an opportunity to depose Bowen before the hearing. Both 

parties agreed to a continuance. The trial was set for January 

1996. 
 
At the pretrial hearing in January, defense counsel did not 

appear. The state asked for an additional continuance because 

the suppression hearing had not been concluded. The 

prosecutor also noted that defense counsel had not yet deposed 

Trooper Bowen. The trial court granted the continuance and 

reset the trial for March. Apparently an additional continuance 

was granted for the March trial date. 
 
By June of 1996, Judge Kaney had been assigned to the case. 

Defense counsel filed a motion for speedy trial, asking that the 

trial be set within forty-five days. At a hearing held in June of 

1996, the state requested that the trial be put off at least thirty 

days so that the motion to suppress hearing could be 

completed. Judge Kaney said at that hearing: “Okay. I don't 

schedule them. So I made a note, and the schedule will be 

coming out.” The trial was set for July 22, 1996, and pretrial 

for July 17, 1996. 
 
On the same day that the trial was scheduled, the state filed a 

motion for rehearing on the suppression issue, and requested a 

hearing date between July 10 and July 15. Judge Kaney 

summarily denied a rehearing of the motion to suppress, in 

effect suppressing the *774 blood test evidence without 

allowing any additional testimony from the state. This order 

was appealed. 
 
[1][2] We think this case must be reversed for two reasons. 

Initially, we note that the successor judge in this case, Judge 

Kaney, by denying a rehearing on the motion to suppress, in 

effect altered the prior judge's ruling. Judge Rodriguez had 

initially ruled that the state would be permitted to present 

additional evidence, chiefly the testimony of Trooper Bowen, 

to buttress the probable cause grounds for ordering the blood 

draw. Absent any grounds for finding the state acted willfully 

or contumaciously in not completing the hearing or any basis 

to find Johnson was prejudiced by the delay, this was an abuse 

of discretion,
FN2

 and beyond his scope of authority. See 

Haliburton v. Singletary, 691 So.2d 466 (Fla.1997). If a 

petition for rehearing is merely a reargument on the points and 

facts considered by the first judge, then the second judge is 

without authority to reverse his predecessor. In this case, the 

completion of the motion to suppress hearing should have 

been held, as originally contemplated by Judge Rodriguez. 
 

FN2. State v. Perez, 587 So.2d 630 (Fla. 3d DCA 

1991). 
 
[3][4] However, after reviewing a transcript of the hearing on 

the motion to suppress held before Judge Rodriguez, we 

respectfully disagree with him that probable cause to authorize 

the blood draw was not presented. Trooper Tindall established 

probable cause, based on her training and observation of 

Johnson, for her belief that Johnson had been drinking alcohol. 

The fact that there was some contrary testimony presented by 

the paramedics, who observed no impairment on the part of 

Johnson, is irrelevant. 
FN3

 The trial court must view the 

evidence in a light most favorable to the prosecution, unless 

the testimony is implausible or incredible as a matter of 

law.
FN4 

 
FN3. State v. Durden, 655 So.2d 215 (Fla. 1st DCA 

1995). 
 

FN4. State v. Jensen, 765 P.2d 1028 (Colo.1988). 
 
[5] Tindall also supplied an adequate basis for her belief that 

Johnson was the driver of the car involved in the fatal 

accident. Officer Bowen told her that was the case. He had 

been told that Johnson was the driver by an eyewitnesses to 

the accident (the truck driver), although that did not come out 

at the suppression hearing. Although it may be hearsay, a 

police officer is justified in relying on what he or she is told by 

a fellow officer, in such instances to establish probable 

cause.
FN5 
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FN5. See Henninger v. State, 667 So.2d 488 (Fla. 1st 

DCA 1996). 
 
[6] Further, Johnson himself told Tindall that he was the driver 

of the car. This statement is not, as Johnson argues on appeal, 

clothed with the “accident privilege” immunity,
FN6

 because 

Johnson's Fifth Amendment rights were not impacted at that 

point.
FN7

 When that statement was made, Johnson was not in 

custody nor under arrest, thereby triggering the necessity to 

give him Miranda warnings.
FN8

 Further, no objections to 

Trooper Tindall's testimony at the suppression hearing on that 

ground were made by defense counsel.
FN9

 We also question 

whether the accident privilege or immunity for statements 

applies to probable cause hearings as opposed to criminal 

trials, since it appears to be limited solely to trials by the 

statute's express language.
FN10 

 
FN6. § 316.066(4), Fla.Stat. (1993). 

 
FN7. See State v. Marshall, 695 So.2d 719 (Fla. 3d 

DCA 1996), rev. granted, 689 So.2d 1072 (Fla.1997). 
 

FN8. See State v. Riley, 617 So.2d 340 (Fla. 1st DCA 

1993). 
 

FN9. See Lindsey v. State, 636 So.2d 1327 (Fla.), 

cert. denied, 513 U.S. 972, 115 S.Ct. 444, 130 

L.Ed.2d 354 (1994); Charles v. State, 683 So.2d 583 

(Fla. 4th DCA 1996); Dobson v. State, 566 So.2d 560 

(Fla. 5th DCA 1990), rev. denied, 577 So.2d 1326 

(Fla.1991). 
 

FN10. Section 316.066(4) provides: 
 

Except as specified in this subsection, each 

accident report made by a person involved in an 

accident and any statement made by such person to 

a law enforcement officer for the purpose of 

completing an accident report required by this 

section shall be without prejudice to the individual 

so reporting. No such report or statement shall be 

used as evidence in any trial, civil or criminal. 

However, subject to the applicable rules of 

evidence, a law enforcement officer at a criminal 

trial may testify as to any statement made to the 

officer by the person involved in the accident if 

that person's privilege against self-incrimination is 

not violated. The results of breath, urine, and blood 

tests administered as provided in s. 316.1932 or s. 

316.1933 are not confidential and shall be 

admissible into evidence in accordance with the 

provisions of s. 316.1934(2). Accident reports 

made by persons involved in accidents shall not be 

used for commercial solicitation purposes; 

provided, however, that use of an accident report 

for purposes of publication in a newspaper or other 

news periodical or a radio or television broadcast 

shall not be construed as “commercial purpose.” 
 
*775 [7] The one probable cause issue which was not 

expressly covered at the suppression hearing was whether 

Johnson's vehicle caused the fatalities. Officer Tindall testified 

she learned of the fatalities at the accident site. She also 

testified she had observed the whole accident scene: Johnson, 

a west-bound car on the east side of the center line, with 

damage solely to his left front end, and the pick-up which had 

been east bound, crushed beneath a truck in the west-bound 

lane, east of where Johnson's car came to rest. Circumstantial 

evidence drawn from observations of the accident scene could 

have supplied her with grounds to conclude Johnson was a 

major factor in causing the accident.
FN11

 If there had been any 

doubt about that issue, Officer Bowen's accident report 

indicates he could easily have explained his observations of 

skid marks and the contact point between the pick-up and 

Johnson's car. Trooper Tindall would have been entitled to 

rely on Trooper Bowen's observations, even if he had not by 

then communicated them to her. 
FN12 

 
FN11. See Carbone v. State, 564 So.2d 1253 (Fla. 4th 

DCA 1990); Jackson v. State, 456 So.2d 916 (Fla. 1st 

DCA 1984); State v. Williams, 417 So.2d 755 (Fla. 

5th DCA 1982). 
 

FN12. See Johnson v. State, 660 So.2d 648 

(Fla.1995); State v. Eldridge, 565 So.2d 787 (Fla. 2d 

DCA 1990). 
 
However, the trial judge was not concerned about this factor at 

the suppression hearing, nor did the defense counsel argue it at 

that point. Judge Rodriguez only thought proof of probable 

cause was lacking to establish Johnson was the driver of the 

car. 
 
We hold that both trial judges erred in suppressing the blood 

test evidence in this case. Accordingly we reverse and remand 

for further proceedings. 
 
REVERSED and REMANDED. 
 
HARRIS and GRIFFIN, JJ., concur. 
Fla.App. 5 Dist.,1997. 
State v. Johnson 
695 So.2d 771, 22 Fla. L. Weekly D1062 
 
END OF DOCUMENT 
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30.            Florida Statute § 318.15(1)Failure to comply with civil penalty or to appear; penalty 

 
(1)(a) If a person fails to comply with the civil penalties provided in s. 318.18 within the time period specified in s. 318.14(4), fails to 

enter into or comply with the terms of a penalty payment plan with the clerk of the court in accordance with ss. 318.14 and 28.246, 

fails to attend driver improvement school, or fails to appear at a scheduled hearing, the clerk of the court shall notify the Division of 

Driver Licenses of the Department of Highway Safety and Motor Vehicles of such failure within 10 days after such failure. Upon 

receipt of such notice, the department shall immediately issue an order suspending the driver's license and privilege to drive of such 

person effective 20 days after the date the order of suspension is mailed in accordance with s. 322.251(1), (2), and (6). Any such 

suspension of the driving privilege which has not been reinstated, including a similar suspension imposed outside Florida, shall remain 

on the records of the department for a period of 7 years from the date imposed and shall be removed from the records after the 

expiration of 7 years from the date it is imposed. 
 
(b) However, a person who elects to attend driver improvement school and has paid the civil penalty as provided in s. 318.14(9), but 

who subsequently fails to attend the driver improvement school within the time specified by the court shall be deemed to have 

admitted the infraction and shall be adjudicated guilty. In such a case in which there was an 18-percent reduction pursuant to s. 

318.14(9) as it existed before February 1, 2009, the person must pay the clerk of the court that amount and a processing fee of up to 

$18, after which no additional penalties, court costs, or surcharges shall be imposed for the violation. In all other such cases, the 

person must pay the clerk a processing fee of up to $18, after which no additional penalties, court costs, or surcharges shall be 

imposed for the violation. The clerk of the court shall notify the department of the person's failure to attend driver improvement school 

and points shall be assessed pursuant to s. 322.27. 
 
31.               Florida Statute § 318.13(3) Definitions 
 
The following words and phrases, when used in this chapter, shall have the meanings respectively ascribed to them in this section, 

except where the context otherwise requires: 
 
(3) “Infraction” means a noncriminal violation that may require community service hours under s. 316.027(4), but is not punishable by 

incarceration and for which there is no right to a trial by jury or a right to court-appointed counsel. 
 

 

32.              Florida Rules of Traffic Court 6.190(a) Procedure on Failure to Appear; Warrant; Notice 
 

(a) Issuance of Warrants. The court may direct the issuance of a warrant for the arrest of any resident of this state, or any non-

resident on whom process may be served in this state, who fails to appear and answer a criminal traffic complaint or summons 

lawfully served on such person and against whom a complaint or information has been filed. The warrant shall be directed to all law 

enforcement officers, state, county, and municipal, in the state and may be executed in any county in this state. 
 

 

33.               Florida Rules of Traffic Court 6.450(g) Order of Hearing 
 

(g) Failure to Appear at Contested Hearing. In any case in which a contested infraction hearing is held, and the defendant, who 

either has asked for the contested hearing or otherwise received proper notice of the hearing, fails to appear for the hearing, the official 

can proceed with the hearing, take testimony, and, if it is determined that the infraction was committed, impose a penalty as if the 

defendant had attended the hearing. In the interests of justice, the court may vacate the judgment upon a showing of good cause by the 

defendant. 
 
 

34.            Florida Statute §318.14(5) Noncriminal traffic infractions; exception; procedures 

 (5) Any person electing to appear before the designated official or who is required so to appear shall be deemed to have waived his or 

her right to the civil penalty provisions of s. 318.18. The official, after a hearing, shall make a determination as to whether an 

infraction has been committed. If the commission of an infraction has been proven, the official may impose a civil penalty not to 

exceed $500, except that in cases involving unlawful speed in a school zone or involving unlawful speed in a construction zone, the 

civil penalty may not exceed $1,000; or require attendance at a driver improvement school, or both. If the person is required to appear 

before the designated official pursuant to s. 318.19(1) and is found to have committed the infraction, the designated official shall 

impose a civil penalty of $1,000 in addition to any other penalties and the person's driver's license shall be suspended for 6 months. If 

the person is required to appear before the designated official pursuant to s. 318.19(2) and is found to have committed the infraction, 
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the designated official shall impose a civil penalty of $500 in addition to any other penalties and the person's driver's license shall be 

suspended for 3 months. If the official determines that no infraction has been committed, no costs or penalties shall be imposed and 

any costs or penalties that have been paid shall be returned. Moneys received from the mandatory civil penalties imposed pursuant to 

this subsection upon persons required to appear before a designated official pursuant to s. 318.19(1) or (2) shall be remitted to the 

Department of Revenue and deposited into the Department of Health Emergency Medical Services Trust Fund to provide financial 

support to certified trauma centers to assure the availability and accessibility of trauma services throughout the state. Funds deposited 

into the Emergency Medical Services Trust Fund under this section shall be allocated as follows: 

 

(a) Fifty percent shall be allocated equally among all Level I, Level II, and pediatric trauma centers in recognition of readiness costs 

for maintaining trauma services. 

 

(b) Fifty percent shall be allocated among Level I, Level II, and pediatric trauma centers based on each center's relative volume of 

trauma cases as reported in the Department of Health Trauma Registry. 

 

35.           Florida Statute § 318.18(8)(b) Amount of penalties 

  

The penalties required for a noncriminal disposition pursuant to s. 318.14 or a criminal offense listed in s. 318.17 are as follows: 
 
(8)(a) Any person who fails to comply with the court's requirements or who fails to pay the civil penalties specified in this section 

within the 30-day period provided for in s. 318.14 must pay an additional civil penalty of $16, $6.50 of which must be remitted to the 

Department of Revenue for deposit in the General Revenue Fund, and $9.50 of which must be remitted to the Department of Revenue 

for deposit in the Highway Safety Operating Trust Fund. Of this additional civil penalty of $16, $4 is not revenue for purposes of s. 

28.36 and may not be used in establishing the budget of the clerk of the court under that section or s. 28.35. The department shall 

contract with the Florida Association of Court Clerks, Inc., to design, establish, operate, upgrade, and maintain an automated statewide 

Uniform Traffic Citation Accounting System to be operated by the clerks of the court which shall include, but not be limited to, the 

accounting for traffic infractions by type, a record of the disposition of the citations, and an accounting system for the fines assessed 

and the subsequent fine amounts paid to the clerks of the court. On or before December 1, 2001, the clerks of the court must provide 

the information required by this chapter to be transmitted to the department by electronic transmission pursuant to the contract. 
 
(b) 1. a. If a person has been ordered to pay a civil penalty for a noncriminal traffic infraction and the person is unable to comply with 

the court's order due to demonstrable financial hardship, the court shall allow the person to satisfy the civil penalty by participating in 

community service until the civil penalty is paid. 
 
 

36.           Florida Statute § 316.027(4) Crash involving death or personal injuries 

 
(4) A person whose commission of a noncriminal traffic infraction or any violation of this chapter or s. 1006.66 causes or results in the 

death of another person may, in addition to any other civil, criminal, or administrative penalty imposed, be required by the court to 

serve 120 community service hours in a trauma center or hospital that regularly receives victims of vehicle accidents, under the 

supervision of a registered nurse, an emergency room physician, or an emergency medical technician pursuant to a voluntary 

community service program operated by the trauma center or hospital. 
 
37.           Florida Statute §318.14 (1)  

 

(1) Except as provided in ss. 318.17 and 320.07(3)(c), any person cited for a violation of chapter 316, s. 320.0605, s. 320.07(3)(a) or 

(b), s. 322.065, s. 322.15(1), s. 322.16(2) or (3), s. 322.1615, s. 322.19, or s. 1006.66(3) is charged with a noncriminal infraction and 

must be cited for such an infraction and cited to appear before an official. If another person dies as a result of the noncriminal 

infraction, the person cited may be required to perform 120 community service hours under s. 316.027(4), in addition to any other 

penalties. 

 

 

38.          Florida Statute §318.18(8)(c) 
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(8)(a) Any person who fails to comply with the court's requirements or who fails to pay the civil penalties specified in this section 

within the 30-day period provided for in s. 318.14 must pay an additional civil penalty of $16, $6.50 of which must be remitted to the 

Department of Revenue for deposit in the General Revenue Fund, and $9.50 of which must be remitted to the Department of Revenue 

for deposit in the Highway Safety Operating Trust Fund. Of this additional civil penalty of $16, $4 is not revenue for purposes of s. 

28.36 and may not be used in establishing the budget of the clerk of the court under that section or s. 28.35. The department shall 

contract with the Florida Association of Court Clerks, Inc., to design, establish, operate, upgrade, and maintain an automated statewide 

Uniform Traffic Citation Accounting System to be operated by the clerks of the court which shall include, but not be limited to, the 

accounting for traffic infractions by type, a record of the disposition of the citations, and an accounting system for the fines assessed 

and the subsequent fine amounts paid to the clerks of the court. On or before December 1, 2001, the clerks of the court must provide 

the information required by this chapter to be transmitted to the department by electronic transmission pursuant to the contract. 
 
(b) 1. a. If a person has been ordered to pay a civil penalty for a noncriminal traffic infraction and the person is unable to comply with 

the court's order due to demonstrable financial hardship, the court shall allow the person to satisfy the civil penalty by participating in 

community service until the civil penalty is paid. 
 
b. If a court orders a person to perform community service, the person shall receive credit for the civil penalty at the specified hourly 

credit rate per hour of community service performed, and each hour of community service performed shall reduce the civil penalty by 

that amount. 
 
2. a. As used in this paragraph, the term “specified hourly credit rate” means the wage rate that is specified in 29 U.S.C. s. 206(a)(1) 

under the federal Fair Labor Standards Act of 1938, that is then in effect, and that an employer subject to such provision must pay per 

hour to each employee subject to such provision. 
 
b. However, if a person ordered to perform community service has a trade or profession for which there is a community service need, 

the specified hourly credit rate for each hour of community service performed by that person shall be the average prevailing wage rate 

for the trade or profession that the community service agency needs. 
 
3. a. The community service agency supervising the person shall record the number of hours of community service completed and the 

date the community service hours were completed. The community service agency shall submit the data to the clerk of court on the 

letterhead of the community service agency, which must also bear the signature of the person designated to represent the community 

service agency. 
 
b. When the number of community service hours completed by the person equals the amount of the civil penalty, the clerk of court 

shall certify this fact to the court. Thereafter, the clerk of court shall record in the case file that the civil penalty has been paid in full. 
 
4. As used in this paragraph, the term: 
 
a. “Community service” means uncompensated labor for a community service agency. 
 
b. “Community service agency” means a not-for-profit corporation, community organization, charitable organization, public officer, 

the state or any political subdivision of the state, or any other body the purpose of which is to improve the quality of life or social 

welfare of the community and which agrees to accept community service from persons unable to pay civil penalties for noncriminal 

traffic infractions. 
 
(c) If the noncriminal infraction has caused or resulted in the death of another, the person who committed the infraction may perform 

120 community service hours under s. 316.027(4), in addition to any other penalties. 
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39. Florida Statute § 316.655(2) Penalties 

 

(2) Drivers convicted of a violation of any offense prohibited by this chapter or any other law of this state regulating motor vehicles 

may have their driving privileges revoked or suspended by the court if the court finds such revocation or suspension warranted by the 

totality of the circumstances resulting in the conviction and the need to provide for the maximum safety for all persons who travel on 

or who are otherwise affected by the use of the highways of the state. In determining whether suspension or revocation is appropriate, 

the court shall consider all pertinent factors, including, but not limited to, such factors as the extent and nature of the driver's violation 

of this chapter, the number of persons killed or injured as the result of the driver's violation of this chapter, and the extent of any 

property damage resulting from the driver's violation of this chapter. 
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40.         Giles v. State, 2 Fla. L. Weekly Supp. 451 (Fla. 5th Cir. 1994) 

Criminal law -- Driving under influence -- Sentencing -- Before revoking driver's license for ten years for third DUI conviction 

within ten-year period, trial court must consider all pertinent factors including, but not limited to, those mentioned in statute -

- Each factor considered by trial court must be stated on record before license may be revoked  

EDWARD GILES, Appellant, vs. STATE OF FLORIDA, Appellee. 5th Judicial Circuit in and for Marion County. Appeal Case No. 

93-3111-AC-A. County Case No. 93-7589-MMA. Opinion filed September 26, 1994. Appeal from the County Court for Marion 

County, The Honorable John E. Futch. Counsel: Tania Z. Alavi, Assistant Public Defender, Ocala, for Appellant. Brad King, State 

Attorney, Ocala, for Appellee.  

AMENDED OPINION 

(SAWAYA, T.) On December 3, 1993, the Defendant/Appellant was convicted for the third time of Driving Under the Influence of 

Alcohol (DUI). His prior convictions occurred on March 14, 1988 and November 1, 1978. Fla. Statute §322.28(2)(a)(3) provides that 

upon a third conviction for DUI within a period of ten years from the date of conviction of the first conviction, the Defendant's drivers 

license shall be revoked for not less than ten years. Since the Defendant did not fall within this ten year window period, the trial judge 

revoked his license for ten years pursuant to Fla. Stat. §316.655(5).  

In order to determine whether a revocation is appropriate under Fla. Stat. §316.655(5), the court must consider all pertinent factors 

including but not limited to those mentioned in the statute. We find that each factor considered by the trial judge must be stated on the 

record before a defendant's license may be revoked pursuant to §316.655(5). Since the trial court did not do so, that part of the 

sentence which revokes the Defendant's license for ten years is reversed and this case is remanded to the trial court for resentencing 

consistent with this opinion.  

The remaining issues raised by Appellant are without merit and the conviction is affirmed. (THOMAS, P. and HILL, M., concur.)  
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41.         Salvador v. State, 601 So. 2d 227 (Fla. Dist. Ct. 

App. 1992) 

 
601 So.2d 227 (Mem) 

District Court of Appeal of Florida, 
Second District. 

Carmen Nydia SALVADOR, Appellant, 
v. 

STATE of Florida, Appellee. 
Linda Lee JONES, Appellant, 

v. 
STATE of Florida, Appellee. 

Nos. 91-01660, 91-01807.Jan. 29, 1992. 

Defendants were convicted in the Circuit Court, Pasco 

County, Maynard F. Swanson, Jr., J., of leaving scene of 

accident with injury, and were ordered to pay restitution 

for damages arising out of accident. Defendants appealed. 

The District Court of Appeal, Altenbernd, J., held that 

defendants could not be required to pay restitution for 

damages arising from automobile accidents that preceded 

crimes. 

Reversed and remanded. 

Attorneys and Law Firms 

*227 James Marion Moorman, Public Defender and Julius 

Aulisio, Asst. Public Defender, Bartow, for appellant 

Salvador. 

William G. Sestak of McClain & Sestak, P.A., 

Zephyrhills, for appellant Jones. 

Robert A. Butterworth, Atty. Gen., Tallahassee and Davis 

G. Anderson, Jr., Asst. Atty. Gen., Tampa, for appellee. 

Opinion 

ALTENBERND, Judge. 

 

For the purposes of this opinion, we consolidate these two 

cases, which involve two separate automobile accidents. 

Each defendant was charged with leaving the scene of an 

accident with injury. Each defendant was ordered to pay 

restitution for damages arising out of the automobile 

accident. § 316.027, Fla.Stat. (1989). Although the state 

established that the two accidents were caused by the 

defendants‟ individual negligence, we conclude that the 

rule announced in State v. Williams, 520 So.2d 276 

(Fla.1988), does not permit restitution for the damages 

because the damages do not bear a significant relationship 

to the punished offenses. Accordingly, we reverse the 

orders of restitution. 

 

CASE NO. 91-01660 

On November 28, 1990, Carmen Salvador was entering 

Interstate 75 from State Road 54. While making a left 

turn, she struck another vehicle. She fled the scene of the 

accident and was apprehended a short while later on the 

interstate. The state charged Ms. Salvador with the third-

degree felony of leaving the scene of an accident with 

injury. She pleaded nolo contendere. The trial court 

withheld adjudication, placed her on probation, and 

reserved jurisdiction to access restitution. 

At the restitution hearing, the victim briefly described the 

accident and Ms. Salvador‟s negligence. The victim 

admitted that she was driving approximately 55 to 60 

miles per hour on State Road 54 and that the road was 

wet. She stated that her medical bills to date totalled 

$6,300.00, and that she believed there was an outstanding 

radiology bill for approximately $1,500.00. The bills were 

not introduced into evidence and the record contains no 

discussion concerning *228 either the victim‟s injuries or 

any available collateral sources. 

The trial court was troubled by the evidence of 

comparative negligence and by the summary procedure 

used to establish damages. It concluded, however, that 

Williams compelled it to order restitution if there was 

evidence that the damages were caused by the defendant‟s 

negligence. Thus, it ordered restitution in the amount of 

$8,000.00, but further ordered that “the amount of 

restitution shall be reduced to an amount equal to the 

amount of any judgment rendered in favor of the victim in 

the event of civil litigation.” 

 

CASE NO. 91-01807 

On December 2, 1990, Linda Lee Jones ran a stop sign in 

Dade City, Florida, and struck another vehicle. She left 

the scene of the accident, apparently because her driver‟s 

license was suspended. She was apprehended a short time 

later. After being charged with leaving the scene of an 

accident with injury, Ms. Jones pleaded nolo contendere 

and was placed on probation. 

At this restitution hearing, the victim described the 

accident and stated that he had incurred expenses totalling 

$2,149.40. This amount consisted of hospital expenses 

and the deductible on his automobile insurance. The 

record contains no evidence concerning the nature and 

extent of the injuries. The victim admitted, however, that 

none of his injuries were caused by Ms. Jones‟ act of 

leaving the scene of the accident. 

The trial judge, who was the same judge who had 

presided over Ms. Salvador‟s case, noted that he had 

struggled with this problem before and believed he must 
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award restitution because the state had presented evidence 

that the injuries were caused by the negligence of the 

defendant. Thus, the trial court entered an award of 

restitution in the amount of $2,149.40. 

 

UNDER WILLIAMS, A SIGNIFICANT 

RELATIONSHIP MUST EXIST BETWEEN THE 

DAMAGE AND THE PUNISHED OFFENSE. 

1 In Williams, the supreme court held that the trial court 

could not impose restitution for damages arising from an 

automobile accident that preceded the defendant‟s crime 

of leaving the scene of an accident. The court, however, 

did not expressly overrule Bowling v. State, 479 So.2d 

146 (Fla. 5th DCA 1985), and emphasized that the state 

had not established that Mr. Williams had caused the 

damages. As a result, the state now maintains that it is 

still entitled to seek restitution in a case similar to 

Williams, so long as it establishes that the defendant‟s 

negligence or violation of a traffic regulation was a legal 

cause of the accident resulting in injury. We disagree. 

The Williams court concluded that the “significant 

relationship” test established in J.S.H. v. State, 472 So.2d 

737 (Fla.1985), works in conjunction with the causation 

required by section 775.089(1)(a), Florida Statutes 

(1989). As the First District has observed, this creates a 

two-prong test: 

1. Was the damage or loss for which restitution is ordered 

caused directly or indirectly by the defendant‟s offense? 

2. Is there a significant relationship between the damage 

to the victim and the crime proved? 

O’Steen v. State, 547 So.2d 235, 237 (Fla. 1st DCA 

1989). 

2 A connection must exist between the damage and the 

punished criminal conduct of the defendant. See Stewart 

v. State, 571 So.2d 485 (Fla. 2d DCA 1990); Arling v. 

State, 559 So.2d 1274 (Fla. 2d DCA 1990). It is not 

sufficient that the damage was caused by the negligence 

of the defendant preceding the criminal episode.1 

1 We distinguish this case from Ferris v. State, 558 

So.2d 179 (Fla. 2d DCA 1990). While it is 

questionable whether restitution was mandated by 

statute in that case, the defendant specifically 

consented to the restitution and did not preserve any 

possible error for review. 

 

We conclude that Bowling and Durrett v. State, 530 So.2d 

483 (Fla. 1st DCA 1988), are distinguishable. Both cases 

involve defendants who were guilty of reckless driving. 

*229 The Durrett opinion clearly explains that the 

defendant was sentenced to jail for reckless driving. See § 

316.192, Fla.Stat. (1989). The requisite connection that 

allows restitution may well exist between damages arising 

from an automobile accident and the criminal, reckless 

conduct that caused that accident. In the two cases which 

we consider today, there was no evidence presented 

connecting the defendants‟ acts of leaving the accident 

scene with the victims‟ damages. We can safely say that 

the damages in these cases would be no different had the 

defendants remained at the accident scenes. Cf. Johnson 

v. State, 547 So.2d 300 (Fla. 3d DCA 1989) (“If there was 

any demonstrable aggravation of the victim‟s injury by 

reason of the delay, that would be an indirect injury 

cognizable under the statute.”). 

To avoid any possible confusion, we emphasize that this 

opinion holds only that a significant relationship must 

exist between the punished offense and the damages. We 

have no occasion to decide whether restitution would be 

permissible for damages negligently caused by 

noncriminal acts that occur during a criminal episode, 

e.g., accidental breaking of furniture during a burglary. 

Likewise, we have no occasion to decide whether 

restitution would be appropriate for damages arising out 

of the negligent operation of a motor vehicle in a case 

where the defendant‟s punished offense was for a specific 

traffic infraction or offense. See generally § 316.655, 

Fla.Stat. (1989). 

Reversed and remanded. 

CAMPBELL, A.C.J., and LEHAN, J., concur. 

Parallel Citations 

17 Fla. L. Weekly D374 
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42. Schoenwetter v. State, 931 So.2d 857 (Fla. 2006) 

 
Supreme Court of Florida. 

Randy SCHOENWETTER, Appellant, 
v. 

STATE of Florida, Appellee. 
No. SC04-53. 

 
April 27, 2006. 

Rehearing Denied June 8, 2006. 
 
Background: Defendant pled guilty in the Circuit Court, 

Brevard County, John M. Greisbaum, J., to two counts of first-

degree murder, attempted murder, armed burglary of a 

dwelling, and was sentenced to death for the two murders. 

Defendant appealed. 
 
Holdings: The Supreme Court held that: 
(1) defendant was not in custody at time he gave confession to 

police, and thus Miranda warnings were not required; 
(2) defendant's confession to police was voluntarily given; 
(3) proper predicate was laid for testimony of medical 

examiner regarding his opinion as to cause and manner of 

victims' death during penalty phase; 
(4) fact that the trial judge was a former prosecutor whose 

office had prosecuted another case involving a Positron 

Emission Tomography (PET) scan and that the office opposed 

the use of PET scan evidence did not provide basis for 

disqualifying judge; 
(5) trial court did not abuse its discretion in admitting 

photographs of the wounds inflicted on attempted murder 

victim during penalty phase; 
(6) evidence supported finding of aggravating circumstance 

that murder of victim was committed in a heinous, atrocious, 

or cruel (HAC) manner; and 
(7) death sentences were proportional compared to death 

sentences imposed in similar capital cases. 
  
Affirmed. 
 
 Anstead, J., concurred in part, dissented in part, and filed 

separate opinion. 
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victims during penalty phase of capital murder trial violated 

his confrontation rights, where defendant made no specific 

objection to admission of examiner's testimony at trial based 
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murder trial, told jury they could consider the fact that 
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convicted for other crimes charged in the case. 
 
[15] Criminal Law 110 867.6 
 
110 Criminal Law 
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            110XX(J) Issues Relating to Jury Trial 
                110k867 Discharge of Jury Without Verdict; 

Mistrial 
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A motion for mistrial should be granted only when it is 

necessary to ensure that the defendant receives a fair trial. 
 
[16] Judges 227 49(1) 
 
227 Judges 
      227IV Disqualification to Act 
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                227k49(1) k. In general. Most Cited Cases  
Fact that the trial judge was a former prosecutor whose office 

had prosecuted another case involving a Positron Emission 
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judge in capital murder trial. West's F.S.A R.Jud.Admin.Rule 

2.160(d)(1). 
 
[17] Sentencing and Punishment 350H 1767 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
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Trial court did not abuse its discretion in admitting 

photographs of the wounds inflicted on attempted murder 

victim during penalty phase of capital murder trial; 

photographs showed the extent of the wounds inflicted on the 

victim by the defendant and depicted the medical intervention 

necessary to save the victim's life, and thus photographs 

helped to put into context the actions of the defendant and his 

state of mind when both the fatal and nonfatal wounds were 

inflicted. 
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[18] Criminal Law 110 438(1) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(P) Documentary Evidence 
                110k431 Private Writings and Publications 
                      110k438 Photographs and Other Pictures 
                          110k438(1) k. In general. Most Cited Cases  
 
Criminal Law 110 1153.11 
 
110 Criminal Law 
      110XXIV Review 
            110XXIV(N) Discretion of Lower Court 
                110k1153 Reception and Admissibility of Evidence 
                      110k1153.11 k. Documentary evidence. Most 

Cited Cases  
     (Formerly 110k1153(1)) 
The admissibility of photographs of a victim is within the 

discretion of the trial court and will not be disturbed on appeal 

in the absence of abuse of that discretion. 
 
[19] Sentencing and Punishment 350H 1772 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(G) Proceedings 
                350HVIII(G)2 Evidence 
                      350Hk1772 k. Sufficiency. Most Cited Cases  
Evidence supported finding as aggravating circumstance, in 

determining whether to impose death sentence, that murder of 

victims was committed for sole purposes of avoiding arrest; 

defendant indicated in his confession that he stabbed first 

victim to conceal his identity, as first victim recognized him 

and continued to shriek after he said he would not hurt her, 

and defendant stated during his confession that he was lashing 

out at second victim with the knife because he “didn't want to 

get caught or anything like that.” 
 
[20] Sentencing and Punishment 350H 1684 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(D) Factors Related to Offense 
                350Hk1684 k. Vileness, heinousness, or atrocity. 

Most Cited Cases  
Evidence supported finding as aggravating circumstance, in 

determining whether to impose death sentence, that murder of 

victim was committed in a heinous, atrocious, or cruel (HAC) 

manner; victim had been stabbed at least ten times, victim was 

alive and conscious throughout the attack as evidenced by the 

defendant's confession and by the fact that victim lived long 

enough to drag himself next door to seek help and was able to 

state his belief that his entire family was killed, and in addition 

to the physical torture he endured, victim was emotionally 

tortured by witnessing the defendant's attack on his ten-year 

old daughter and his wife. 
 
[21] Sentencing and Punishment 350H 1684 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(D) Factors Related to Offense 
                350Hk1684 k. Vileness, heinousness, or atrocity. 

Most Cited Cases  
In determining whether the heinous, atrocious, or cruel (HAC) 

aggravating factor in death penalty cases was present, the 

focus should be upon the victim's perceptions of the 

circumstances as opposed to those of the perpetrator. 
 
[22] Sentencing and Punishment 350H 1658 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(C) Factors Affecting Imposition in General 
                350Hk1658 k. Manner and effect of weighing or 

considering factors. Most Cited Cases  
Trial court did not abuse its discretion during penalty phase of 

capital murder trial by affording little weight to four statutory 

mitigating circumstances, which included the defendant's age, 

lack of prior criminal history, impaired capacity, and extreme 

mental or emotional disturbance. 
 
[23] Sentencing and Punishment 350H 1788(6) 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(G) Proceedings 
                350HVIII(G)4 Determination and Disposition 
                      350Hk1788 Review of Death Sentence 
                          350Hk1788(6) k. Proportionality. Most Cited 

Cases  
Death sentences imposed on defendant following convictions 

for two counts of first-degree murder were proportional 

compared to death sentences imposed in similar capital cases; 

three aggravators, prior violent felony, murder committed 

during a burglary, and murder committed to avoid arrest, 

where applicable to both murders, aggravator of victim being 

less than twelve years old applied to one of the murders, and 

aggravator that murder was heinous atrocious of cruel applied 

to other murder. 
 
[24] Sentencing and Punishment 350H 1788(6) 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(G) Proceedings 
                350HVIII(G)4 Determination and Disposition 
                      350Hk1788 Review of Death Sentence 
                          350Hk1788(6) k. Proportionality. Most Cited 
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Cases  
In deciding whether death is a proportionate penalty, Supreme 

Court considers the totality of the circumstances of the case 

and compares the case with other similar capital cases. 
 
[25] Sentencing and Punishment 350H 1788(6) 
 
350H Sentencing and Punishment 
      350HVIII The Death Penalty 
            350HVIII(G) Proceedings 
                350HVIII(G)4 Determination and Disposition 
                      350Hk1788 Review of Death Sentence 
                          350Hk1788(6) k. Proportionality. Most Cited 

Cases  
Proportionality review of death sentence is not a comparison 

between the number of aggravating and mitigating 

circumstances. 
*861 James S. Purdy, Public Defender and Christopher S. 

Quarles, Assistant Public Defender, Seventh Judicial Circuit, 

Daytona Beach, Florida, for Appellant. 
 
Charles J. Crist, Jr., Attorney General, Tallahassee, Florida 

and Barbara C. Davis, Assistant Attorney General, Daytona 

Beach, Florida, for Appellee. 
 
Roger W. Yoerges, C. Boyden Gray, Edward C. DuMont, and 

Edward N. Siskel of Wilmer Cutler Pickering Hale and Dorr, 

LLP, Washington, D.C., on behalf of MAAP Services for 

Autism and Asperger Spectrum, Dr. Fred Volkmar and 

Professor Anthony Bailey, for Amici Curiae. 
 
PER CURIAM. 
 
We have on appeal the judgments and sentences of the trial 

court finding Randy Schoenwetter guilty of two counts of 

first-degree murder and imposing sentences of death. We have 

jurisdiction. See art. V, § 3(b)(1), Fla. Const. For the reasons 

stated below, we affirm the convictions and sentences. 
 

Procedural and Factual History 
 
Randy Schoenwetter was indicted on August 29, 2000, for 

first-degree murder in the death of Virginia Friskey, first-

degree murder in the death of Ronald Friskey, attempted first-

degree murder of Haesun Friskey, and armed burglary of a 

dwelling. Before trial, Schoenwetter filed several pretrial 

motions, which included a motion to suppress statements and 

admissions, a motion to suppress evidence, and a motion to 

disqualify the trial judge. These pretrial motions were all 

denied. Schoenwetter wrote a letter to the court dated 

February 17, 2003, confessing his guilt and indicating that he 

wished to change his plea from not guilty to guilty. The trial 

court held a status hearing on February 26, 2003, where the 

defendant, against the advice of his attorneys to remain silent 

and after the trial court's cautionary instruction, advised the 

court that he did in fact write the letter and that he did wish to 

change his plea from not guilty to guilty. The defense 

attorneys advised the court that they intended to have the 

defendant evaluated later that week to determine his 

competency. 
 
Prior to the entry of his plea on March 5, 2003, the defense 

attorneys advised the court that a psychologist had met with 

the defendant and had determined the defendant was 

competent. The defense attorneys also announced to the court 

that, against their advice, the defendant wished to enter a plea 

to all of the charges. The court conducted a plea colloquy, 

advising the defendant of the consequences of his pleas and 

the rights he would give up by entering the pleas. After the 

State established a factual basis for the pleas, the court found 

that the defendant entered his pleas knowingly, freely, and 

voluntarily, and with a full understanding that he could receive 

two death sentences. 
 
A penalty phase proceeding before a jury was held from 

September 15, 2003, to September 25, 2003. The State 

presented testimony from fourteen witnesses, including 

Theresa Lathrop (daughter and sister of the victims), Haesun 

Friskey, (the victim of the attempted murder), Dr. Qaiser 

(medical examiner), Dr. Imani (medical *862 doctor), Ronald 

Larson and Denise Fitzgerald (two crime scene technicians), 

and Thomas House and David Butler (the investigating 

officers). The defense presented testimony from nine 

witnesses including Dr. Riebsame (forensic psychologist), Dr. 

Currie Prichard (neuropsychologist and clinical psychologist), 

Dr. Joseph Wu (clinical director of Brain Imaging Center), 

Deborah Roberts (mother of defendant), and Peter Siegel 

(expert on prison conditions). 
 
The following facts were established during the penalty phase. 

At the time of the crimes, the Friskey family consisted of five 

people: the father, Ronald; the mother, Haesun; and the three 

children, Chad (eighteen years old), Theresa (sixteen years 

old) and Virginia, (ten years old). The defendant had known 

the Friskey family from childhood and attended the same 

karate school with the Friskey children. He was friends with 

Chad until Chad left for the Air Force a few months before the 

crime. Throughout his association with the family and before 

the crimes occurred, the defendant stayed overnight at the 

Friskey residence on a number of occasions. 
 
On the night of August 11, 2000, Theresa Friskey had dinner 

with the family and went out until 11 p.m. Ronald, Haesun, 

and Virginia stayed home and watched television until they all 

fell asleep on the couch. By the time Theresa came home, they 

had all retired to their respective bedrooms. 
 
At approximately 3 a.m. on August 12, 2000, the defendant 

left his apartment, where he lived with his mother. He rode his 

bicycle to the Krystal's Restaurant, where he was employed. 

After staying at Krystal's for a short time, he left on his 
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bicycle and rode to the Friskey residence. According to the 

defendant's letter to the court confessing guilt, he decided to 

go to the Friskey residence so that he could force one of the 

Friskey daughters, Theresa, age sixteen, or Virginia, age ten, 

to have sex with him. 
 
Schoenwetter arrived at the Friskey residence at 

approximately 5 a.m. He parked his bicycle on the back 

driveway of the residence and walked up to the back porch. 

He used a box cutter to cut open the screen and enter the 

porch. He then managed to push open the sliding glass door 

from the porch into the house just enough to slip through. 

There was a stick in the sliding door which only allowed the 

door to be opened twelve inches. After entering the house, he 

walked directly into the kitchen and armed himself with a 

large serrated kitchen knife from one of the drawers. He then 

walked down the hallway where the three bedrooms were 

located. 
 
The first door he approached was to Theresa's bedroom; it was 

locked. He then peeked inside the bedroom on the opposite 

side of the hall and saw the parents asleep in their bed. He 

knew, based upon his previous overnight visits to the Friskey 

home, that the parents were heavy sleepers. He then entered 

Virginia's bedroom, which was directly across the hall from 

the parents' bedroom and next to Theresa's bedroom. 
 
During his taped confession, Schoenwetter said he entered 

Virginia's room and began looking around. He said he never 

touched her body. While he was in her room, Virginia woke 

up and began to shriek. He put his hand over her mouth, 

threatened her with a knife, and told her to be quiet. She 

continued to shriek, she then recognized him, and said his 

name, Randy. He started to leave the room, but the mother 

came into the room and grabbed him. The father came into the 

room and tackled him. After struggling with the parents for a 

short time, he managed to break loose. Instead of leaving *863 

the house, he decided to go back to Virginia's bed and kill her 

because she had recognized him and could identify him. He 

stabbed her on her bed. After he stabbed her, the father tackled 

him. He then struggled with both parents until he managed to 

break loose again. The defendant then left the house the same 

way he came in, got on his bike, and rode home. After he 

arrived home, he took a shower, placed his clothes, shoes, the 

box cutter, and the knife inside a blue plastic bag, placed the 

blue bag inside a trash bag containing trash from his 

apartment, and put the trash bag in the dumpster. 
 
According to Haesun Friskey, she awoke when she heard 

Virginia whining. She walked over to the doorway to her 

bedroom, where she could see directly into Virginia's room. 

She saw Virginia lying in her bed with the defendant standing 

over her, touching her body. The defendant turned and looked 

at Haesun and then made a stabbing motion toward Virginia. 

Virginia made a sound like she was taking in air. Haesun 

could remember her husband struggling with the defendant. 

However, as a result of the trauma she suffered, she could not 

remember anything else that happened. 
 
At some point during the struggle, Theresa Friskey, who was 

asleep in her locked bedroom, awoke and heard a commotion. 

She came to her sister's room, where she saw a pile of people 

on the floor. She heard a man, whom she believed to be her 

father, tell her to call 911. She went back to her bedroom and 

called 911. While she was on the phone, she looked out of her 

bedroom window and saw a man leaving the house covered in 

blood. She later learned that this man was her father. 
 
After the defendant fled the Friskey residence, Ronald Friskey 

managed to get up, leave the house, and walk next door to 

Terry and Julie Blythe's home. He knocked on the window 

near the front door and called out, “Terry, help me.” Julie 

Blythe called 911 and opened the door. She found Ronald 

Friskey slumped on the ground covered in blood. He told her 

that he had been stabbed, that his whole family was dead, and 

that a white male committed the crimes. He died in her arms 

as they were waiting for the paramedics to arrive. 
 
When the police arrived at the scene, they observed a trail of 

blood leading away from the Friskey residence. An officer 

followed the blood trail and found that it led to an apartment 

complex at 215 Knox McRae Drive. Later that morning, 

Detectives House and Butler went to the apartment complex. 

While there, they spoke with a woman and a young girl who 

were outside to learn more about the apartment complex. The 

detectives explained to the woman their reason for being at the 

apartment complex. The woman identified herself as Deborah 

Roberts, stated that she knew the Friskey family, and said that 

her son and daughter were friends with the Friskey children. 

As they were talking, Schoenwetter left an apartment and 

walked towards them. One officer indicated that Schoenwetter 

was walking stiffly, as if he had been in a fight or an accident, 

and that he had a bandage on his thumb. Mrs. Roberts stated 

that he was her son, Randy Schoenwetter. 
 
When Schoenwetter learned that the men were detectives, he 

appeared extremely nervous. The detectives asked 

Schoenwetter if he had a bicycle. He said that he did and 

showed Detective Butler his bicycle. After Schoenwetter left 

to show Detective Butler the bicycle, Detective House 

received a telephone call from Sergeant Esposito stating that 

they had found a size eleven deck or boat shoe print at the 

scene. Detective House asked Ms. Roberts if her son had any 

deck or boat *864 shoes. She said Randy had some deck 

shoes, and she had seen them the day before. When 

Schoenwetter returned, Detective House asked him where the 

shoes were. He said that he did not have them anymore 

because he had ruined them the other day and had thrown 

them out. The detective asked him if he would come to the 

police station with them for an interview. Schoenwetter 

agreed. 
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During the videotaped interview at the police station, 

Schoenwetter initially denied any involvement in the crimes. 

He then indicated how he would have committed the crimes 

had he been involved. He finally confessed to committing the 

crimes and gave the detectives a detailed statement. 
 
The forensic evidence revealed Ronald Friskey died as a result 

of multiple stab wounds, including a stab wound to the 

eyebrow, forehead, left upper back, left middle back, middle 

back close to the spine, right lower back, right side of the 

neck, and three wounds to the right side of the chest. Ronald 

Friskey also had wounds on his right hand, which were 

consistent with defensive wounds. The wounds to the right 

side of the neck and the left middle back were life-threatening 

wounds, because they were very deep and caused extreme 

blood loss. The wound to the left middle back penetrated 

Ronald Friskey's lung. 
 
It was determined that Virginia Friskey also died as a result of 

multiple stab wounds. One stab wound was inflicted to each 

side of her chest. The stab wound on the left was four inches 

deep and the one on the right was three inches deep. She also 

had a wound on each hand which entered the back of the hand 

and came out to the front of the hand. It appears that she was 

shielding her chest and that these wounds occurred at the same 

time as the chest wounds. The wounds to her chest penetrated 

her heart and both lungs. She also had wounds to her lip and to 

her lower jaw. 
 
Haesun Friskey was stabbed multiple times but survived. She 

was in critical condition when she arrived at the hospital and 

had to undergo surgery to stop the bleeding in her liver and the 

bleeding on two parts of her arm. She suffered from massive 

blood loss and received 100 units of blood during her hospital 

stay. Dr. Emran Imani, the trauma surgeon who treated 

Haesun Friskey, testified that this was the equivalent of 

replacing her entire blood volume more than twenty times. He 

described her survival as miraculous, stating that she was 

expected to die when she arrived at the hospital. 
 
The blood trail from the Friskey house that ended at 

Schoenwetter's apartment complex was proven by DNA 

testing to be that of Schoenwetter. His blood DNA was also 

found in Virginia Friskey's bedroom and in other locations 

inside the Friskey residence. The bags that Schoenwetter 

placed in the dumpster at his apartment complex, containing 

the clothes and shoes he was wearing during the crimes, the 

box cutter he used to cut the screen to enter the porch, and the 

knife he used to commit the murders, were subsequently found 

by law enforcement officers. The trial court noted that the 

defendant, in order to destroy or hide this evidence, placed 

these items into one bag, then placed this bag into a second 

bag, prior to putting it into the apartment complex dumpster. 

The defendant's shoes, socks, shirt, and shorts were tested for 

blood, and the blood found matched that of Ronald and 

Virginia Friskey. The large kitchen knife also tested positive 

for the blood of Ronald and Virginia Friskey. Schoenwetter's 

blood DNA was found on the handle of the knife. 
 
On September 25, 2003, the jury recommended death for the 

murder of Virginia *865 Friskey by a vote of ten to two. The 

jury also recommended a sentence of death for the murder of 

Ronald Friskey by a vote of nine to three. On November 7, 

2003, the trial court held a hearing pursuant to Spencer v. 

State, 615 So.2d 688, (Fla.1993). At the hearing the trial court 

heard from Jean Dees, Schoenwetter's grandmother, Pastor 

Dodzweit, and Deborah Rogers, Schoenwetter's mother. In 

addition, two victim impact statements were read into the 

record. The trial court, on December 5, 2003, entered its 

judgments and sentences, noting that the imposition of death is 

to be reserved for the most aggravated and least mitigated of 

crimes.
FN1

 After consideration of all evidence presented, 

argument of counsel, the advisory verdict of the jury, the 

applicable elements of aggravation and mitigation as provided 

for by statute,
FN2

 as well as the nonstatutory mitigating 

circumstances presented by the defense,
FN3

 the court imposed 

sentences of death for the first-degree murders of Virginia 

Friskey and Ronald Friskey. The trial court sentenced 

Schoenwetter to life in prison for the attempted murder of 

Haesun Friskey, to run concurrent with the sentences for the 

two murders. A sentence of life in prison was imposed for the 

armed burglary of a dwelling, to run consecutive with the 

sentence for the attempted murder. 
 

FN1. The trial court cited to Taylor v. State, 855 

So.2d 1, 31 (Fla.2003), for this proposition. 
 

FN2. Cited by the trial court as set forth in section 

921.141(5) & (6), Florida Statutes (2000). 
 

FN3. See Ford v. State, 802 So.2d 1121 (Fla.2001). 
 
In support of the death sentences, the trial court found four 

aggravators applicable to each of the murders. Three 

aggravators, prior violent felony; murder committed during a 

burglary; and murder committed to avoid arrest, were found 

applicable to both murders. As to the murder of Virginia 

Friskey, the trial court also found the aggravator that the 

victim of the murder was less than twelve years old. The 

fourth aggravator applied to the murder of Ronald Friskey was 

heinous, atrocious or cruel. In mitigation, the trial court found 

applicable to both murders four statutory mitigators: no prior 

criminal history; extreme mental or emotional disturbance; 

lack of capacity to conform his conduct to the requirements of 

the law; and the defendant's age (eighteen) at the time of the 

crime. The trial court also considered and weighed eight of the 

nine nonstatutory mitigators argued by the defendant.
FN4 

 
FN4. The nonstatutory mitigators considered, 

weighed or rejected are: (1) the defendant accepted 

responsibility by pleading guilty; (2) the defendant 
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was bullied, picked on by his peers, from an early 

age; (3) the defendant was continually gainfully 

employed as a teenager and helped his mother 

financially; (4) the defendant will not pose a danger 

to the general prison population if given a life 

sentence without parole; (5) as a result of 

neurological disorders, specifically Asperger's 

syndrome and Attention Deficit Hyperactivity 

Disorder (ADHD), the defendant's ability to socially 

interact has been impaired; (6) the defendant has had 

a sexual preoccupation from the age of seven; (7) the 

defendant had a developmental and emotional age of 

twelve to thirteen at the time of the offense (the court 

found that this proposed mitigator was not proven by 

the greater weight of the evidence); (8) the defendant 

has a close loving relationship with his mother and 

his younger sister; (9) while in the tenth grade, the 

defendant and his mother lived with the mother's 

boyfriend who physically and emotionally abused the 

defendant. 
 
The trial court further found that as to the two murders, each 

of the four aggravating circumstances standing alone 

outweighed all of the mitigating circumstances combined. 

This appeal followed. *866 Schoenwetter raises nine issues on 

appeal which we address below. 
 

Discussion of Issues 
 
MOTIONS TO SUPPRESS CONFESSION AND EVIDENCE 

 
[1][2] Schoenwetter contends the trial court erred in denying 

his pretrial motion to suppress his confession and the fruits 

thereof, and he contends the trial court erroneously concluded 

that he waived any rights to suppression of those issues during 

the penalty phase since he pled guilty to the crimes. We affirm 

the trial court's denial of the motion to suppress. “A trial 

court's ruling on a motion to suppress comes to the appellate 

court clothed with a presumption of correctness and the court 

must interpret the evidence and reasonable inferences and 

deductions derived therefrom in a manner most favorable to 

sustaining the trial court's ruling.” Rolling v. State, 695 So.2d 

278, 291 (Fla.1997) (citing McNamara v. State, 357 So.2d 

410, 412 (Fla.1978)). Appellate courts should accord a 

presumption of correctness to the trial court's rulings on 

motions to suppress with regard to the trial court's 

determination of historical facts, but appellate courts must 

independently review mixed questions of law and fact that 

ultimately determine constitutional issues. See Connor v. 

State, 803 So.2d 598, 608 (Fla.2001). Schoenwetter argued in 

his motion to suppress statements and admissions that his 

admissions should be suppressed because he was in custody 

during the interview and the detectives did not read him his 

Miranda
FN5

 rights. 
 

FN5. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 

1602, 16 L.Ed.2d 694 (1966). 
 

Custody/Arrest 
 
[3] Schoenwetter basically argues his statements should have 

been suppressed as involuntary because he was essentially 

arrested without probable cause and because he was not given 

proper Miranda warnings. In denying the motions to suppress, 

the trial court relied on evidence from Detective Butler, 

Officer House, and the videotape of the interrogation. The trial 

court found that Schoenwetter was not arrested but voluntarily 

consented to accompany the officers to the police station and 

that Schoenwetter was given Miranda warnings once he made 

incriminating statements. In addition, the trial court found that 

the defendant waived his rights in writing. We find the trial 

court's factual findings on these issues are supported by 

competent substantial evidence, and we affirm the trial court's 

conclusion that Schoenwetter's statements were voluntary. 

Thus, the trial court did not err in denying Schoenwetter's 

motion to suppress statements. 
 
The trial court relied on this Court's opinion in Ramirez v. 

State, 739 So.2d 568 (Fla.1999), in reaching its determination 

that Schoenwetter was not in custody or otherwise arrested at 

the time he made his statements to the police. In Ramirez, we 

said: 
 

A person is in custody if a reasonable person placed in the 

same position would believe that his or her freedom of 

action was curtailed to a degree associated with actual 

arrest. “The proper inquiry is not the unarticulated plan of 

the police, but rather how a reasonable person in the 

suspect's position would have perceived the situation.” 
 
Id. at 573 (citations omitted) (quoting Davis v. State, 698 

So.2d 1182, 1188 (Fla.1997)). We set out in Ramirez the 

following four factors for a trial court to consider in 

determining if a suspect is in custody: (1) the manner in which 

the police summon the suspect for questioning; (2) the 

purpose, place, and manner of the interrogation;*867 (3) the 

extent to which the suspect is confronted with evidence of his 

or her guilt; and (4) whether the suspect is informed that he or 

she is free to leave the place of questioning. See id. at 574. 
 
The facts of this case illustrate that Schoenwetter was not in 

custody. First, the detectives asked Schoenwetter if he would 

come to the police station to talk to them and he agreed, but 

stated he would have to be back by 4 p.m. to go to work. 

Moreover, Schoenwetter was not handcuffed and he was able 

to exit the car when they stopped for a snack. Second, the 

purpose of the interrogation was clear from Detective Butler's 

testimony that Schoenwetter appeared nervous, he had a cut 

on his hand, he was out and about on his bike the night before, 

and he knew the victims. Third, Schoenwetter was confronted 

with some evidence which implicated him in the murders. 
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Detective Butler told Schoenwetter that there was a blood trail 

which led from the victim's house to his house and he had a 

cut on his hand. Also, Detective Butler stated that the person 

who committed the crime left on a bike. Fourth, Schoenwetter 

was not told he was under arrest. When he was asked during 

the interview if anyone ever told him he was under arrest, he 

responded, “No.” 
 
[4] As did the defendant in Taylor v. State, 855 So.2d 1 

(Fla.2003), Schoenwetter argues that he was under de facto 

arrest when he was taken to the police station and, therefore, 

he argues his subsequent confession to the detective about the 

burglary was the fruit of an illegal arrest. However, in Taylor, 

we did not find the defendant was under de facto arrest, 

because Taylor voluntarily agreed to accompany the officers 

to the station, he was not handcuffed during the ride, he was 

only handcuffed after arrival for safety purposes, and the 

officer explained that he was not under arrest. We said to find 

a defendant to be in custody, “it must be evident that, under 

the totality of the circumstances, a reasonable person in the 

suspect's position would feel a restraint of his or her freedom 

of movement, fairly characterized, so that the suspect would 

not feel free to leave or to terminate the encounter with 

police.” Id. at 17-18 (quoting Connor v. State, 803 So.2d 598, 

605 (Fla.2001)). Similar to Taylor, Schoenwetter in this case 

voluntarily agreed to accompany the officers to the station 

when asked, rode in the back of the police car without 

handcuffs, and exited the car when officers stopped for a 

snack. 
 
Under these circumstances, a reasonable person would not feel 

a restraint on his freedom or that he was not free to terminate 

the encounter. The trial court did not err in denying the motion 

to suppress. 
 

Voluntariness 
 
[5][6] We disagree with Schoenwetter's arguments that his 

statements should have been suppressed because they were 

involuntary and obtained in violation of his constitutional 

rights. We have said that to establish that a statement is 

involuntary, there must be a finding of coercive police 

conduct. See Chavez v. State, 832 So.2d 730, 749 (Fla.2002). 

In Walker v. State, 707 So.2d 300 (Fla.1997), we said, “Where 

a defendant alleges that his statement was the product of 

coercion, the voluntariness of the confession must be 

„determined by an examination of the totality of the 

circumstances' ” Id. at 311 (quoting Traylor v. State, 596 

So.2d 957, 964 (Fla.1992)). 
 
The totality of the circumstances present in this case 

demonstrates the defendant's statements to the police were 

voluntary. The trial court found that, while at home and in the 

presence of his mother and sister, Schoenwetter told the police 

he would go with them to the police station for questioning but 

wanted to be back in *868 time to go to work. He was taken to 

the police station without handcuffs and allowed to get out of 

the police vehicle when the officers stopped for a snack. 

Schoenwetter was not promised anything in exchange for a 

confession, and he was not deprived of food or water. He was 

not physically or verbally threatened or abused. Moreover, the 

trial court viewed the videotaped statement and indicated the 

videotape shows a mature young man who did not hesitate in 

his response to questioning and who seemed confident in the 

answers given. 
 
Prior to the administration of the Miranda rights, the 

following dialogue occurred between Detective Butler and the 

defendant: 
 

Q. Let, let, let me ask you this. Did, did you come to the 

station voluntarily? 
 

A. You mean- 
 

Q. Today? 
 

A. Yes. 
 

Q. Did anyone force you? 
 

A. No. 
 

Q. Did anyone tell you you was under arrest? 
 

A. No. 
 

Q. And you was willing to come down here and talk to me? 
 

A. Yes. 
 

Q. At any time, did anyone force you to tell me what 

happened? 
 

A. No. 
 

Q. You're doing this on your own free will? 
 

A. Yes, sir, I am. 
 

Q. Has anyone threatened you or anything like that? 
 

A. No, sir. 
 

Q. And you, and you just wanted to get this off your chest? 

Is that a yes or no? 
 

A. Yes. Yes, sir. 
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We affirm the trial court's determination that the defendant 

made his admissions freely and voluntarily; Schoenwetter has 

not shown that the trial court erred in denying his motion to 

suppress statements and admissions. 
 

Motion to Suppress Evidence 
 
[7] Schoenwetter also argues that the trash bag, clothing, 

knife, shoes, box cutter, and the blood drawn from him should 

be suppressed because these items are the fruit of the unlawful 

interrogation. Although the detectives first learned of the items 

in the dumpster during the defendant's interrogation, this 

evidence cannot be the fruits of the poisonous tree because the 

interrogation was not unlawful. As previously discussed, the 

trial court properly found the statements were made 

voluntarily and were not the product of unlawful police 

conduct. The items recovered from the dumpster were 

properly admitted into evidence. At both the beginning and the 

end of the interview, Schoenwetter agreed to have his blood 

drawn. His agreement was done during the same setting that 

his other statements were made. Thus, the trial court did not 

err in denying these aspects of the defendant's motion to 

suppress. 
 
The record corroborates the trial court's detailed findings, and 

the motion to suppress confession and admissions as well as 

the motion to suppress evidence was properly denied by the 

trial court. The record reveals the trial court considered the 

different factors involved in determining whether the 

interrogation of the defendant was lawful. The trial court 

properly found that the defendant was never formally arrested 

or taken into custody by the police and, therefore, Miranda 

warnings were not necessary. See Correll v. State, 523 So.2d 

562, 564 (Fla.1988). The trial court properly found that 

Schoenwetter was not *869 arrested until after he made the 

initial incriminating statements. 
 
Additionally, Schoenwetter argues the trial court erred in 

holding that the issues raised in his motion to suppress were 

waived when he entered his guilty plea. While this was error, 

the trial court nonetheless correctly denied the motion. In 

Rolling v. State, 695 So.2d 278 (Fla.1997), the State argued 

that the issues raised in the defendant's motion to suppress 

were not properly raised on appeal because they did not 

survive the guilty plea. See id. at 288 n. 6. However, this Court 

said that the suppression issue was preserved as to the penalty 

phase of the trial and was correctly before it on review since 

Rolling objected to the admission of these statements and 

repeated his objection each time the evidence was introduced. 

Id. This Court in Rolling found no merit to the motion to 

suppress and affirmed the trial court's denial of the motion to 

suppress. 
 
In this case, the defendant continued to object to the 

introduction of his statements and the evidence seized during 

the penalty phase, and the trial court overruled the objections. 

We affirm because, as in Rolling, there is no merit to the 

defendant's arguments that his statements were involuntary 

and that the evidence seized from the dumpster was the fruit of 

the poisonous tree. 
 

VICTIM IMPACT EVIDENCE/MOTION TO WITHDRAW 
 
[8] Schoenwetter next argues the trial court erred in denying 

defense counsel's motion to withdraw. He further argues the 

trial court's rulings on the admissibility of the victim impact 

evidence, based on arguments made by Schoenwetter and not 

his attorneys, resulted in a denial of effective assistance of 

counsel. The trial court denied counsel's motion to withdraw 

and found the victim impact evidence admissible. The record 

supports these findings by the trial court; therefore the trial 

court did not abuse its discretion. We affirm the trial court's 

denial of relief. 
 
Prior to the penalty proceedings, the defense attorneys filed 

motions challenging the victim impact evidence. During the 

penalty phase, the testimonies of three witnesses who would 

offer victim impact testimony were proffered to the court. 

During each proffered testimony, defense counsel objected but 

Schoenwetter interjected that the evidence should be allowed 

and that his attorneys should not object. The attorneys argued 

that the decision on whether or not to make objections rests 

with the attorneys and that Schoenwetter's comments should 

not be considered. After hearing the arguments of counsel and 

the defendant, the trial court noted that all objections were a 

part of the record and found the proffered evidence conformed 

to the requirements of the statute. 
 
[9][10] The standard applicable to a trial court's ruling on the 

admission of evidence is whether there has been an abuse of 

discretion. See Zack v. State, 911 So.2d 1190 (Fla.2005). The 

trial court's ruling will not be disturbed on appeal absent a 

clear showing of abuse. See Boyd v. State, 910 So.2d 167 

(Fla.2005). It is clear from this record that the trial court did 

not abuse its discretion. Prior to the penalty phase, 

Schoenwetter pled guilty, over counsel's advice, to all of the 

offenses charged, including the two charges of first-degree 

murder. In an abundance of caution, the trial court allowed the 

defendant to address the court on the victim impact issue. 

Despite the fact that the trial court allowed the defendant to 

speak, the trial court's ruling on the admissibility of this 

evidence was based on the trial court's belief that the admitted 

evidence was admissible under *870section 921.141(7), 

Florida Statutes (2000).
FN6

 This is evident by the fact that after 

listening to the proffers, the trial court placed limitations on 

the testimonies of two of the victim impact witnesses. 
 

FN6. Section 921.141(7), Florida Statutes, 

specifically provides: 
 

Once the prosecution has provided evidence of the 
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existence of one or more aggravating 

circumstances as described in subsection (5), the 

prosecution may introduce, and subsequently 

argue, victim impact evidence. Such evidence shall 

be designed to demonstrate the victim's uniqueness 

as an individual human being and the resultant loss 

to the community's members by the victim's death. 

Characterizations and opinions about the crime, the 

defendant, and the appropriate sentence shall not 

be permitted as a part of victim impact evidence. 
 
In addition to the provision for this type of testimony in 

section 921.141(7), this Court has held that victim impact 

evidence is relevant even though it does not address any 

aggravating circumstance or rebut any mitigating 

circumstance. See Burns v. State, 699 So.2d 646, 653 

(Fla.1997). Based on the facts of this case and the proffered 

victim impact evidence, the trial court properly admitted the 

testimonies of the three victim impact witnesses. See 

Kormondy v. State, 845 So.2d 41, 53 (Fla.2003). 
 
[11] Based in part on the trial court's rulings on the victim 

impact evidence, defense counsel filed a motion to withdraw 

as counsel for Schoenwetter.
FN7

 Defense counsel stated they 

would not have the defense controlled by Schoenwetter. The 

trial court denied the motion and in so doing noted that the 

rulings on the victim impact evidence were based on the fact 

that the evidence as limited was admissible under the statute. 

Moreover, the trial court attempted to alleviate any concerns 

by having the defendant evaluated despite the trial court's 

belief that no additional competency evaluation was 

necessary. 
 

FN7. Counsel also moved to have the defendant 

evaluated for competency. The trial court initially 

denied the motion because competency had been 

determined prior to entry of the pleas and he had not 

observed any conduct that would lead him to believe 

that Schoenwetter had become incompetent. 

However, the defendant was examined by three 

mental health professionals, and the trial court found 

him competent. 
 
The trial court properly denied the motion to withdraw. This 

record does not demonstrate that the attorney-client 

relationship had deteriorated to the point where counsel could 

no longer give effective aid in the fair representation of the 

defense. See Wilson v. State, 753 So.2d 683, 688 (Fla. 3d DCA 

2000). General loss of confidence or trust standing alone will 

not support withdrawal of counsel. See Johnston v. State, 497 

So.2d 863, 868 (Fla.1986). 
 

WITNESS CONFRONTATION 
 
[12] Schoenwetter argues that the trial court erred in allowing 

a medical examiner who did not perform the autopsies to 

testify regarding his opinion as to cause and manner of death. 

He contends this testimony violated his right to confront the 

witness pursuant to Crawford v. Washington, 541 U.S. 36, 124 

S.Ct. 1354, 158 L.Ed.2d 177 (2004). Schoenwetter also 

contends that the trial court erred in relying on Geralds v. 

State, 674 So.2d 96 (Fla.1996), to allow the medical examiner 

to testify, because Dr. Qaiser admitted that he had only 

reviewed the records, photos, and other documents and talked 

to the medical examiner who actually performed the autopsy. 

The trial court did not abuse its discretion in allowing Dr. 

Qaiser to testify about the autopsies performed by Dr. Vasallo, 

where Dr. Vasallo was unavailable to testify, and Dr. Qaiser 

was a *871 qualified expert who had reviewed the autopsy 

reports, photos, and notes and had spoken with Dr. Vasallo. 
 
This Court said in Ramirez v. State, 542 So.2d 352, 355 

(Fla.1989), that the determination of a witness's qualifications 

to express an expert opinion is peculiarly within the discretion 

of the trial judge, and the trial judge's decision will not be 

reversed absent a clear showing of error. Section 90.704, 

Florida Statutes (2000), provides that an expert is permitted to 

express an opinion on matters in which the witness has 

expertise when the opinion is in response to facts disclosed to 

the expert at or before the trial. See also Capehart v. State, 583 

So.2d 1009, 1012-13 (Fla.1991). Additionally, in Geralds v. 

State, 674 So.2d 96 (Fla.1996), this Court held it was proper to 

permit a medical expert to testify as to the cause of death, 

despite the fact that the expert did not perform the autopsy. In 

this case, Dr. Qaiser reviewed the medical files, the autopsy 

reports, and the whole chart, and discussed the case with Dr. 

Vasallo, who conducted the autopsies. Dr. Qaiser formed his 

opinion on the manner and cause of death on the basis of what 

he reviewed. The defense did not object to Dr. Qaiser's 

qualifications as an expert, and the court noted that Dr. Qaiser 

had testified as an expert in previous cases. 
 
This case is similar to the situation we addressed in Capehart 

v. State, 583 So.2d 1009 (Fla.1991). In Capehart, the 

defendant objected to a medical examiner testifying at trial 

regarding the cause of death and the condition of the victim's 

body. However, this Court held that under section 90.704, a 

medical examiner may testify relying on facts or data not in 

evidence because such information was of a type reasonably 

relied upon by experts in the subject. This Court found the 

expert testimony was proper where the expert formed her 

opinion based upon the autopsy report, the toxicology report, 

the evidence receipts, the photographs of the body, and all 

other paperwork filed in the case. Capehart, 583 So.2d at 

1013. 
 
[13] Schoenwetter's reliance on Crawford in arguing that the 

medical examiner's reports, notes, and statements were 

testimonial hearsay is misplaced. The record does not reflect 

any specific objection by counsel based on Dr. Qaiser's 

reliance on actual conversations with Dr. Vasallo (the medical 
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examiner who did the autopsy) or based on Dr. Qaiser's 

quoting or testifying to anything specific that Dr. Vasallo 

related to him. There was no specific objection by defense 

counsel based on a confrontation violation; therefore, this 

issue has not been preserved for review. 
 

MOTION FOR MISTRIAL 
 
[14] Schoenwetter contends the trial court erred in denying his 

motion for mistrial because the prosecutor deliberately misled 

the jury about appellant's lack of significant criminal history. 

Schoenwetter maintains that a mistrial was appropriate 

because a curative jury instruction was not sufficient to undo 

the damage. He further argues that the error was compounded 

by the erroneous consideration by the jury of Schoenwetter's 

possession of child pornography, of his conviction for retail 

theft, and of his contemporaneous convictions for attempted 

murder and armed burglary of a dwelling. 
 
The record reflects the prosecutor addressed the jury in closing 

argument concerning the weight to be given to the aggravators 

and the mitigators. He told the jury they could consider the 

fact that the defendant had been previously or 

contemporaneously convicted for the other crimes charged in 

this case. After objection by the defense, the trial court found 

the statement could have been made in *872 error and was not 

necessarily misleading to the jury. Defense counsel's motion 

for mistrial was denied and a curative instruction was given. 

Schoenwetter agreed, without waiving his request for a 

mistrial, that the curative instruction could be read to the jury. 
 
[15] A motion for mistrial should be granted only when it is 

necessary to ensure that the defendant receives a fair trial. See 

Goodwin v. State, 751 So.2d 537, 547 (Fla.1999). This Court 

has held that a trial court's ruling on a motion for mistrial is 

subject to an abuse of discretion standard of review. Id. at 546. 

In this case, the prosecutor admitted the mistake, and the trial 

judge gave a curative instruction. The jury indicated that it 

understood the curative instruction. The giving of a curative 

instruction was sufficient to cure the error, and a mistrial in 

this instance was not required. See Anderson v. State, 863 

So.2d 169, 186-87 (Fla.2003). 
 
Further, to the extent Schoenwetter argues that erroneous 

consideration of his possession of child pornography may 

have compounded the error, it appears from the record that 

introduction of this issue was not attributable to the State but 

was raised instead by a defense witness, Dr. Riebsame. The 

doctor spoke of Schoenwetter's obsession with child 

pornography. The defense attempted to rebut the testimony by 

introducing evidence from Commander Mutter from the police 

department. Mutter testified that the images the child's mother 

brought to the police, images that Schoenwetter had 

downloaded, were not underage women. Because the images 

were not of underage children, no charges were filed. 

 
We find that the trial court did not abuse its discretion in 

denying the motion for mistrial and any error was harmless 

because a curative instruction was given. 
 

MOTION TO DISQUALIFY THE TRIAL JUDGE 
 
[16] Schoenwetter next argues the trial court erred in denying 

his motion to disqualify the trial judge.
FN8

 The motion to 

disqualify was based on the fact that the trial judge was a 

former prosecutor whose office had prosecuted another case 

involving a Positron Emission Tomography (PET) scan and 

that the office opposed the use of PET scan evidence. The 

motion did not allege any other facts concerning this trial 

judge. The trial court denied the motion as legally insufficient. 

We find no error and affirm the denial of the motion. 
 

FN8. The motion to disqualify was not sworn to by 

the defendant as required under Florida Rule of 

Judicial Administration 2.160(c)(3). 
 
In MacKenzie v. Super Kids Bargain Store, Inc., 565 So.2d 

1332 (Fla.1990), this Court explained that the standard for 

deciding if a motion to disqualify is legally sufficient is 

whether the facts as alleged would place a reasonably prudent 

person in fear of not receiving a fair and impartial trial. See 

also Correll v. State, 698 So.2d 522, (Fla.1997); Livingston v. 

State, 441 So.2d 1083 (Fla.1983). The motion to disqualify 

filed in this case does not meet this standard. The motion 

merely asserts that the trial judge was a former prosecutor and 

that his office aggressively opposed the use of PET scans. The 

rest of the affidavit makes allegations concerning other 

prosecutors or the prosecutors' office in general. Such 

generalizations fall short of the “specifically described 

prejudice or bias of the judge” required by Florida Rule of 

Judicial Administration 2.160(d)(1). Error on this issue has not 

been demonstrated. 
 

*873 INFLAMMATORY PHOTOGRAPHS 
 
[17] Schoenwetter asserts that the trial court erred in admitting 

photographs of the wounds inflicted on the attempted murder 

victim because they were not relevant to any contested issue. 

He contends the photographs of the bloody but necessary work 

of the emergency room doctors impermissibly tipped the 

scales towards death in the jury's mind. Thus, he concludes, 

the photographs' probative value was substantially outweighed 

by their prejudicial effect, and therefore, the trial court erred in 

admitting the photographs into evidence. We disagree and 

affirm the trial court's ruling. 
 
[18] The admissibility of photographs of a victim is within the 

discretion of the trial court and will not be disturbed on appeal 

in the absence of abuse of that discretion. See Ruiz v. State, 

743 So.2d 1 (Fla.1999). We have repeatedly upheld the 
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admission of photographs when they are necessary, as in the 

instant case, to explain medical testimony, the manner of 

death, or the location of the wounds. See Davis v. State, 859 

So.2d 465, 477 (Fla.2003)(finding photographs admissible 

where they were used to aid in explaining the examiner's 

testimony); Floyd v. State, 808 So.2d 175, 184 

(Fla.2002)(finding two autopsy photographs that showed the 

victim's stab wounds admissible because they were relevant to 

show the circumstances of the crime and the nature and extent 

of the victim's injuries); Pope v. State, 679 So.2d 710, 713-14 

(Fla.1996)(affirming the admission of autopsy photographs 

where they were relevant to illustrate the medical examiner's 

testimony and the injuries he noted). In this case, the trial 

court found the photographs were relevant because they 

showed the extent of the wounds inflicted on the victim by the 

defendant and depicted the medical intervention necessary to 

save the victim's life. These issues helped to put into context 

the actions of the defendant and his state of mind when both 

the fatal and nonfatal wounds were inflicted. 
 
During the penalty phase, the State presented testimony from 

Dr. Eman Imani, one of the emergency room physicians who 

treated Mrs. Friskey upon her arrival at the hospital. The 

photographs were used to aid the doctor in explaining the 

extent of Haesun's injuries, and in explaining the steps taken 

to save her life, evidence relevant to the totality of aggravating 

circumstances. Pursuant to Davis and Floyd, the trial court 

carefully considered the photos before making its findings. 

The photographs were probative of and relevant to penalty 

phase issues, and were thus properly admitted. The trial court 

did not abuse its discretion in admitting the photographs. 
 

AGGRAVATORS AND MITIGATORS 
 
The defendant argues the death sentences imposed must be 

vacated because the trial court found improper aggravating 

circumstances, failed to consider (or gave little or no weight 

to) highly relevant and appropriate mitigating circumstances, 

and improperly found that the aggravating circumstances 

outweighed the mitigating factors. We affirm the sentences 

imposed in this case. 
 

Witness Elimination/Avoid Arrest Aggravator 
 
[19] First, Schoenwetter argues it was error for the trial court 

to consider and to instruct the jury that one of the aggravating 

circumstances it could consider relating to the murder of 

Ronald Friskey was that the murder was committed to avoid 

arrest. He asserts that the evidence does not support this 

aggravator. In Preston v. State, 607 So.2d 404 (Fla.1992), we 

held that in order to establish this aggravating factor, where 

the victim is not a law enforcement officer, the State must 

show *874 that the sole or dominant motive for the murder 

was the elimination of the witness. Id. at 409. We additionally 

said that this factor may be proven by circumstantial evidence 

from which the motive for the murder may be inferred. Id. at 

409 (citing Swafford v. State, 533 So.2d 270, 276 n. 6 

(Fla.1988)). In Walls v. State, 641 So.2d 381, 390 (Fla.1994), 

we further held that a confession is direct evidence of motive 

and that a confession that witness elimination was the reason 

for the murder satisfies this aggravating circumstance. 
 
In this case, the State presented evidence and the trial court 

found that the defendant confessed to the crimes, and in 

particular to stabbing and killing Virginia because she knew 

him. In his confession, Schoenwetter indicated he knew 

Virginia recognized him because she said his name, “Randy.” 

He also said Virginia continued to shriek after he said he 

would not hurt her. Her shrieking brought the mother to the 

room. Therefore, knowing that he needed to escape and 

knowing Virginia was the only one who knew he was the 

intruder, he stabbed Virginia to conceal his identity. Thus, by 

his own words, Schoenwetter killed Virginia to eliminate her 

as a witness. 
 
Other statements made by Schoenwetter support the finding 

that the murder of the father, Ronald Friskey, was to avoid 

detection and arrest. During his confession, Schoenwetter 

stated he was fighting with Ronald and swinging away with 

the knife, “trying to get Ronald off him.” He said he was 

lashing out with the knife because he “didn't want to get 

caught or anything like that.” Once the defendant was 

discovered, his primary focus was to avoid capture and get 

away from the Friskey house. 
 
The trial court did not err in considering and allowing the jury 

to consider that the murder of Ronald Friskey was done to 

avoid arrest. The evidence amply suggests application of this 

aggravating circumstance to both the murders of Virginia and 

Ronald Friskey. 
 

Heinous, Atrocious, or Cruel Aggravator 
 
[20][21] Schoenwetter next argues the heinous, atrocious, or 

cruel (HAC) aggravating circumstance does not apply to the 

murder of Ronald Friskey. We stated in Lynch v. State, 841 

So.2d 362, 369 (Fla.2003), that when we analyze the heinous, 

atrocious, or cruel aggravator, the focus is not on the intent of 

the assailant, but on the actual suffering caused to the victim. 

In determining whether the HAC factor was present, the focus 

should be upon the victim's perceptions of the circumstances 

as opposed to those of the perpetrator. See Farina v. State, 801 

So.2d 44, 53 (Fla.2001). 
 
The record reflects and the trial court found that the HAC 

aggravator applied to Ronald Friskey. Ronald Friskey died an 

extremely torturous death. The medical examiner's testimony 

revealed Ronald was stabbed at least ten times. The wounds 

were on various parts of his body (including defensive wounds 

on his hands), he lost a lot of blood, and he had difficulty 

breathing. Ronald Friskey was alive and conscious throughout 
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the attack as evidenced by the defendant's confession, and by 

the fact that Ronald lived long enough to drag himself next 

door to seek help and was able to state his belief that his entire 

family was killed. In addition to the physical torture he 

endured, Ronald was emotionally tortured by witnessing the 

defendant's attack on his ten-year old daughter and his wife. 
 
The heinous, atrocious, or cruel aggravating circumstance is 

applicable to the murder of Ronald Friskey. 
 

Weight Given to Mitigators 
 
[22] Lastly, Schoenwetter contends the trial court erred in the 

weight it accorded *875 to some of the mitigating 

circumstances.
FN9

 In Campbell v. State, 571 So.2d 415 

(Fla.1990), this Court indicated that a trial court must find as a 

mitigating factor any factor reasonably established by the 

greater weight of the evidence and that is mitigating in nature. 

In Trease v. State, 768 So.2d 1050 (Fla.2000), we receded 

from Campbell “to the extent it disallows trial courts from 

according no weight to a mitigating factor and recognize that 

there are circumstances where a mitigating circumstance may 

be found to be supported by the record, but given no weight.” 

Trease, 768 So.2d at 1055. This Court also held in Kearse v. 

State, 770 So.2d 1119, 1133 (Fla.2000), that deciding the 

weight to be given a mitigating circumstance is within the trial 

court's discretion, and that the trial court's decision will not be 

reversed except for an abuse of discretion. See also Blanco v. 

State, 706 So.2d 7, 10 (Fla.1997). 
 

FN9. In an amicus brief, More Advanced Persons 

with Autism and Asperger's Syndrome (MAAP) also 

argued the trial court should have given greater 

weight to Schoenwetter's diagnosis of Asperger's 

Syndrome. 
 
In this case, the trial court did not refuse to consider or weigh 

any mitigating evidence presented by Schoenwetter. On the 

contrary, the record reflects that the trial court found four 

statutory mitigating circumstances and numerous nonstatutory 

mitigating circumstances. The trial court found as statutory 

mitigating circumstances the defendant's age, lack of prior 

criminal history, impaired capacity, and extreme mental or 

emotional disturbance. In addition, the trial court considered 

and found as mitigating such factors as acceptance of 

responsibility, sexual preoccupation from an early age, lack of 

a threat to the general prison population, gainful employment, 

and loving relationship with his family. 
 
The defendant, however, takes issue with the weight that was 

given to the four statutory mitigating circumstances, which 

were given little weight, and with the weight given to two of 

the nonstatutory mitigating circumstances. 
FN10

 Although 

Schoenwetter maintains these mitigating factors were not 

accorded the proper weight, he has failed to even argue, much 

less demonstrate, why the weight given by the trial judge was 

not appropriate under the facts of this case. The weight given 

to these mitigators lies within the discretion of the trial court, 

and there has been no showing that the trial court abused its 

discretion. Therefore, we find no error in the trial court's 

consideration of these mitigating factors. 
 

FN10. Gainful employment and loving relationship 

with his mother and sister were given no weight. 
 

Proportionality 
 
[23][24][25] In deciding whether death is a proportionate 

penalty, this Court considers the totality of the circumstances 

of the case and compares the case with other similar capital 

cases. See Urbin v. State, 714 So.2d 411, 417 (Fla.1998). 

However, this proportionality review “is not a comparison 

between the number of aggravating and mitigating 

circumstances.” Sexton v. State, 775 So.2d 923, 935 

(Fla.2000) (quoting Porter v. State, 564 So.2d 1060, 1064 

(Fla.1990)). The murders of Virginia Friskey and Ronald 

Friskey are supported by four aggravating circumstances. The 

trial judge found four statutory mitigating circumstances and 

several nonstatutory mitigating circumstances. Our review of 

the circumstances of this case supports the imposition of death 

for both murders. 
 
This Court has upheld as proportional several cases with 

similar aggravating and mitigating circumstances. For 

example, in *876 Parker v. State, 873 So.2d 270 (Fla.2004), 

we held the death sentence was proportional where the trial 

court found five aggravators, including avoiding arrest and 

HAC, weighed against one statutory mitigator, that defendant 

was nineteen years old, and thirteen nonstatutory mitigators, 

including the defendant's cooperation with law enforcement 

and the defendant's abusive or deprived childhood. Likewise 

in Caballero v. State, 851 So.2d 655 (Fla.2003), the death 

penalty was affirmed where four aggravators were found, 

including avoiding arrest and HAC, and six mitigators were 

found, including no significant prior criminal history and 

extreme mental or emotional disturbance. 
 
As with this case, the trial court in Caballero found the 

aggravators were proven and that each of them, standing 

alone, would be sufficient to outweigh the six mitigating 

circumstances. See id. at 659 n. 2; see also Hertz v. State, 803 

So.2d 629 (Fla.2001) (holding death penalty proportional in a 

double homicide where seven aggravators were found for each 

victim including avoid arrest, HAC, and murders during the 

course of a burglary; two statutory mitigators were found 

including impaired capacity, defendant's age of twenty, and 

several nonstatutory mitigators including lack of significant 

criminal history); Booker v. State, 773 So.2d 1079 (Fla.2000) 

(finding the death penalty proportional where four aggravators 

were found, including prior convictions of a felony and HAC, 

and two statutory mitigators were found, namely extreme 
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mental or emotional disturbance and lack of capacity to 

appreciate the criminality of his conduct, as well as nine 

nonstatutory mitigators including abuse as a child and 

inconsistent family life). 
 
This Court has also upheld the death sentence in other double 

homicide cases with similar aggravating circumstances and 

mitigating circumstances. See Morton v. State, 789 So.2d 324 

(Fla.2001) (holding death sentences proportional where the 

aggravators included avoiding lawful arrest, HAC, and 

homicide during commission of a robbery or burglary, 

weighed against two statutory mitigators of the defendant's 

age and lack of significant history of prior criminal activity, as 

well as several nonstatutory mitigators, including unstable 

home and social life and the defendant's confession and 

cooperation with the police); Lynch v. State, 841 So.2d 362 

(Fla.2003) (finding death penalty proportionate where the 

aggravators found included murder during the commission of 

other felonies and HAC, and the mitigators included mental or 

emotional disturbance and lack of capacity to conform 

conduct to the requirements of the law). 
 
In sum, we find Schoenwetter's death sentences were not 

impermissibly imposed. The sentences of death in this case are 

proportional to sentences imposed in other capital cases with 

similar factual circumstances and where similar aggravating 

and mitigating factors were found. 
 

BURDEN OF PERSUASION 
 
Schoenwetter argues that placing a higher burden of 

persuasion on the defense to prove that life imprisonment 

should be imposed than is placed on the State to prove capital 

punishment should be imposed violates fundamental fairness 

and due process. This claim is similar to claims that have been 

raised in numerous cases. This Court and the United States 

Supreme Court have repeatedly found that the standard jury 

instructions, when taken as a whole, do not shift the burden of 

proof to the defendant. See Teffeteller v. Dugger, 734 So.2d 

1009, 1024 (Fla.1999); San Martin v. State, 705 So.2d 1337, 

1350 (Fla.1997). We are not persuaded by Schoenwetter's 

arguments that the standard jury *877 instructions given have 

somehow changed this point of law. We therefore find that the 

death sentences were not erroneously imposed. 
 

CONSTITUTIONALITY OF SECTION 921.141, FLORIDA 

STATUTES 
 
Schoenwetter argues that section 921.141, Florida Statutes, 

allows the trial court to sentence him to death without a 

unanimous death recommendation, in contravention of the 

Sixth Amendment to the United States Constitution. The issue 

of whether section 921.141 is unconstitutional, in whole or in 

part, has been addressed repeatedly by this Court. We have 

found the statute comports with the requirements of the Sixth 

Amendment. See Lugo v. State, 845 So.2d 74, 119 (Fla.2003); 

Kormondy v. State, 845 So.2d 41 (Fla.2003); Bottoson v. 

Moore, 833 So.2d 693 (Fla.2002). 
 

CONCLUSION 
 
For all of the reasons expressed above, we affirm the 

judgments and sentences, including the two sentences of 

death, imposed by the trial court in this case. 
 
It is so ordered. 
 
PARIENTE, C.J., and WELLS, LEWIS, QUINCE, 

CANTERO, and BELL, JJ., concur. 
ANSTEAD, J., concurs in part and dissents in part with an 

opinion.ANSTEAD, J., concurring in part and dissenting in 

part. 
I concur in the majority opinion in all respects except for its 

continuing approval of jury instructions that place the burden 

upon the defendant to prove that the death penalty should not 

be imposed unless the defendant establishes the existence of 

sufficient mitigating circumstances to outweigh the 

aggravating circumstances established by the State. By 

continuing to approve these standard instructions relieving the 

State of its constitutionally mandated burden of proof, we are 

placing the entire Florida death penalty scheme at risk and in 

violation of the due process guaranteed by the United States 

and Florida Constitutions. See Francis v. Franklin, 471 U.S. 

307, 312, 105 S.Ct. 1965, 85 L.Ed.2d 344 (1985); Mullaney v. 

Wilbur, 421 U.S. 684, 703-04, 95 S.Ct. 1881, 44 L.Ed.2d 508 

(1975); In re Winship, 397 U.S. 358, 363-64, 90 S.Ct. 1068, 

25 L.Ed.2d 368 (1970). 
 
In fact, from the inception of Florida's current death penalty 

scheme, we have consistently held that no defendant may be 

sentenced to death unless the State demonstrates that the 

aggravation outweighs the mitigation. See, e.g., Alvord v. 

State, 322 So.2d 533, 540 (Fla.1975) (“No defendant can be 

sentenced to capital punishment unless the aggravating factors 

outweigh the mitigating factors.”). However, at the same time, 

we have refused to mandate that juries be instructed on this 

critical and fundamental principle or to disapprove the 

standard jury instructions, which place the burden on the 

defendant to establish sufficient mitigation to outweigh the 

aggravation. We should wait no longer to correct this 

longstanding problem. 
 
Fla.,2006. 
Schoenwetter v. State 
931 So.2d 857, 31 Fla. L. Weekly S261 
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