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In a ruling expected to have a major 

impact on law enforcement nation-

wide, the United States Supreme 

Court, on April 17, 2013, held that 

blood can no longer be drawn from a 

non-consenting DUI suspect without 

a search warrant or special circum-

stance that would exempt police 

from obtaining one. 

    The ruling arose from a Missouri 

case but has far reaching implica-

tions to many states leaving prosecu-

tors and law enforcement officers 

clambering to decipher the effect that 

the decision will have on DUI en-

forcement in their jurisdiction. 

Facts: 

The case arose from the arrest of 

Tyler McNeely, who was pulled over 

for speeding on a Missouri highway.  

McNeely exhibited telltale signs of 

impairment or intoxication – blood-

shot eyes, slurred speech and the 

smell of alcohol on his breath.   He 

performed poorly on the field sobrie-

ty tests that were administered and 

he was arrested for DUI.  He admit-

ted to the officer that he had con-

sumed a couple of beers at a bar.  

Mr. McNeely refused to take a breath 

test.  He was taken to a hospital 

where he was asked if he would con-

sent to a blood test.  He refused the 

blood test but blood was drawn any-

way.  The blood was taken about 25 

minutes after he was first pulled over 

for speeding, and it showed a blood 

alcohol level of .015 percent, almost 

twice the legal limit in any state. 

    The arresting officer testified that 

he made no effort to obtain a search 

warrant before conducting the blood 

draw even though he was “sure” a 

prosecuting attorney was on call, and 

even though he had no reason to be-

lieve that a magistrate judge would 

not have been unavailable. The trial 

court and the Missouri Supreme 

Court suppressed the evidence say-

ing there had been no “exigent cir-

cumstances” that excused the failure 

to obtain a search warrant. 

Compelled Blood Draw: 

In 1966, in Schmerber v. Califonia, 

(S.Ct.1966), the United States Su-

preme Court ruled that no warrant 

was required to take blood without 

the driver’s consent after an accident 

in which the driver and a passenger 

had been injured.  The fact that alco-

hol levels diminish over time figured 

into the court’s analysis, as did the 

time it took to investigate at the sce-

ne of the accident and to transport 

injured people to the hospital. 

The State of Missouri argued that 

DUI Search Warrants 

Officers should consult with their agency advisors to confirm the interpretation provided in this  publication and to 
what  extent it will affect their actions. Past issues of the Legal Eagle can be found on SA15.org under “Resources.” 
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because the key evidence, alcohol in 

a driver’s blood- begins to dissipate 

when the drinking stops, the situa-

tions were akin to other exceptions  

to the warrant requirement related  

to the imminent destruction of  

evidence.   

    The State was seeking a per se 

rule for blood testing in all DUI cas-

es; asserting that whenever an officer 

has probable cause to believe an in-

dividual has been driving under the 

influence of alcohol, exigent circum-

stances will necessarily exist because 

BAC evidence is inherently short-

lived. Therefore, whenever an officer 

has probable cause to believe the 

driver is under the influence of alco-

hol, and the blood test is conducted 

in a reasonable manner, it is categori-

cally reasonable within the Fourth 

Amendment for law enforcement to 

obtain the blood sample without a 

warrant. 

Court’s Ruling: 

Justice Sonia Sotomayor wrote the 

majority opinion for the U.S. Su-

preme Court. “In those drunk-driving 

investigations where police officers 

can reasonably obtain a warrant be-

fore a blood sample can be drawn 

without significantly undermining the 

efficacy of the search, the Fourth 

Amendment mandates that they do 

so.” 

    The majority found that in contrast 

with “circumstances in which the 

suspect has control over easily dis-

posable evidence… BAC evidence 

from a drunken driving suspect natu-

rally dissipates over time in a gradual 

and relatively predictable manner.” 

    The opinion went on to say 

fort by prosecutors to attempt to de-

crease the refusal rate of breath tests 

and to provide law enforcement with 

the tools to obtain scientific evidence 

of a driver’s BAC. Several jurisdic-

tions within the State of Florida con-

ducted law enforcement operations 

in which search warrants were ob-

tained to gather blood evidence when 

a driver arrested for DUI refused a 

breath test. On May 27, 2011, the 

Fifth District Court of Appeals in 

State v. Geiss, (5DCA 2011), ruled 

the  Florida statute governing search 

warrants, section 933.02 precludes  

law enforcement officers from secur-

ing a warrant for a blood draw in a 

misdemeanor case involving an alle-

gation that a  suspect has driven with 

an unlawful blood alcohol level. 

    Section 933.02, F.S., establishes 

the grounds for issuing a search war-

rant, providing in relevant part that a 

search warrant may be issued when 

any “property” has been used as “a 

means to commit any crime.” By 

contrast, the statute also authorizes 

the State to secure a warrant for 

“property [that] constitutes evidence 

relevant to proving that a felony has 

been committed.” 

    “Thus, property used to commit 

“moreover, because a police officer 

must typically transport a drunk-

driving suspect to a medical facility 

and obtain the assistance of someone 

with appropriate medical training 

before conducting a blood test, some 

delay between the time of the arrest 

or accident and the time of the test is 

inevitable regardless of whether po-

lice officers are required to obtain a 

warrant.” 

    Justice Sotomayor did 

acknowledge the State’s argument 

that people have a lowered expecta-

tion of privacy in automobiles be-

cause of compelling government 

interest in regulating auto travel. 

“Whether a warrantless blood test of 

a drunk-driving suspect is reasonable 

must be determined case by case 

based on the totality of the circum-

stances,” Justice Sotomayor wrote. 

Among the relevant factors to be 

considered she said, are “the practi-

cal problems of obtaining a warrant 

within a time frame that still pre-

serves the opportunity to obtain relia-

ble evidence.” She said that techno-

logical developments made promptly 

obtaining a warrant possible in many 

circumstances. 

    In short, while the natural dissipa-

tion of alcohol in the blood may sup-

port a finding of exigency in a spe-

cific case, as it did in Schmerber, it 

does not do so categorically. Wheth-

er a warrantless blood test of a drunk

-driving suspect is reasonable must 

be determined case by case based on 

the totality of the circumstances.  

Implications for Florida 

DUI Cases: 
In the past few years across the Unit-

ed States there has been a major ef-
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any crime—whether felony or mis-

demeanor—may be seized under a 

warrant; while property merely con-

stituting relevant evidence of a crime 

[blood] may be seized only if the 

suspected crime is a felony.”    

    Sec. 316.1932, F.S., allows a law 

enforcement officer in Florida to 

request a blood test of a person who 

is suspected of operating a motor 

vehicle while under the influence of 

alcoholic beverages, chemical sub-

stances, or controlled substances if 

that person appears for treatment in a 

hospital, clinic, or other medical fa-

cility and a breath or urine test is 

impractical. Additionally, a law en-

forcement officer with probable 

cause to believe a suspect drove un-

der the influence of alcoholic bever-

ages, chemical substances, or con-

trolled substances and has caused 

serious bodily injury or death to any 

human being, including the driver, 

can take blood by using reasonable 

force if necessary, 316.1933, F.S. 

    The factual scenario described in 

Missouri v. McNeely, involved a 

“misdemeanor” DUI without a crash 

in which a person appeared at a hos-

pital for treatment, and breath or 

urine test was impractical. Despite 

the ruling in McNeely, (requiring a 

search warrant), law enforcement in 

Florida is bound by the 5th D.C.A.’s 

decision in State v. Geiss, which 

does not allow for a search warrant 

in a misdemeanor case.  

    It is also noteworthy that the Su-

preme Court in McNeely acknowl-

edged the significant restrictions 

placed upon law enforcement offic-

ers in the United States in obtaining a 

blood sample in the face of a sus-

pect’s refusal (often limiting testing 

to cases involving an accident result-

ing in death or serious bodily injury) 

or prohibit non-consensual blood 

tests altogether.   

    “States [may] choose to protect 

privacy beyond the level that the 

Fourth Amendment requires.” Vir-

ginia v. Moore, (S.Ct.2008). And, 

widespread State restrictions on non-

consensual blood testing provide 

further support for the recognition 

that compelled blood draws impli-

cate a significant privacy interest. 

Tennessee v. Garner, (S.Ct.1985).  

Conclusion: 

Contrary to the ruling of the U.S. 

Supreme Court in Missouri v. 

McNeely, the State of Florida pro-

vides greater privacy rights to drivers 

that are suspected of DUI by restrict-

ing compelled or forced blood draws 

to situations of serious bodily injury 

and death. There is no exception in 

Florida for obtaining a forced blood 

draw arguing exigent circumstances 

based upon alcohol dissipation, as 

occurred in the McNeely case. The 

Florida Legislature has limited 

forced blood draws only to cases that 

have serious bodily injury or death.  

The ruling in Missouri v. McNeely 

should not have an impact on the 

way DUI cases are investigated and 

prosecuted in the State of Florida.   
 

Editor’s Note: This article authored by 

Elizabeth Parker, former Chief Assis-

tant State Attorney, Palm Beach 

County. She can be reached at: 

Elizabeth@ParkerJustice.com  
 

Author’s Note: Many thanks to 

Michelle Zieba, Assistant State Attorney 

for her assistance in the writing of this 

article. 

� � � � � �� � � � � �� � � � � �� � � � � � 

 

DUI Case Preparation 
 

DUI cases have become some of 

the most complex in the criminal 

justice system. 

    This monograph was developed 

by National Highway Traffic 

Safety Administration to assist 

prosecutors and law enforcement 

in understanding the nature of 

these challenges.  

    It will assist prosecutors in for-

mulating effective responses to 

these newer challenges and de-

fenses and include drugged driv-

ing, alternative explanations to 

breath test results, blood draws 

and testing, scientific uncertainty, 

and computer source code discov-

ery requests. 

www.nhtsa.gov/staticfiles/nti/

pdf/811707.pdf  

 

The National Traffic Law Center 

previously published Overcoming 

Impaired Driving Defenses, dis-

cussing such defense challenges 

as invalid traffic stops, arrests and 

Miranda issues, as well as com-

mon trial tactics of attacking the 

investigation, such as driving ob-

servations, personal contact, field 

sobriety tests and breath testing. 

That monograph may be down-

loaded from the National District 

Attorneys Association Web site at 

www.ndaa.org. 
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OFFICE OF GENERAL COUNSEL      

FLORIDA CASE LAW UPDATE 13-03 
              

Case: O’Leary v. State, 2013 WL 1091690 (Fla. 1st DCA 2013). 
  

Date: March 18, 2013 

 

Subject: Written threats to do bodily harm  

             

 

FACTS: The defendant, Timothy O’Leary, posted a comment or status update on his personal Face-

book page. In the comment, the defendant threatened one of his female relatives with death 

or serious injury.  The comment was seen by a male relative named Michael O’Leary.  Mi-

chael was able to see the comment because he was friends with the defendant on Facebook.  

Michael showed the threatening comment to the victim’s uncle, who then showed the com-

ment to the victim.  The defendant was charged with making a written threat to kill or do 

bodily harm. 

 

  The defendant filed a motion to dismiss, arguing that he never “sent” the message; therefore, 

the comment failed to meet the elements of Fla. Stat. 836.10.  However, the trial court found 

that the defendant’s Facebook comment properly qualified as a “sending,” and refused to 

dismiss the case.  The defendant eventually pled no contest to the charge, and then appealed 

the trial court’s ruling that he had “sent” the threatening message.  The appellate court 

agreed with the trial judge and affirmed the conviction. 

 
 
RULING: If a suspect posts a message on Facebook threatening to kill or seriously harm 

another, the message has been “sent” to anyone who is allowed or authorized to 
view the message.   

 
 
DISCUSSION:  A violation of Fla. Stat. 836.10 occurs when (1) a person writes or composes a  threat 

to kill or do bodily injury, (2) the person sends or procures the sending of  that communication to another 

person, and (3) the threat is to the recipient of the  communication or a member of his family.  In this case, 

the defendant did not  dispute that his message threatened death or serious bodily injury. He also 

 acknowledged that the message was received by Michael O’Leary, who was a  member 

of the victim’s family.   

 

 Instead, the defendant’s sole argument was that he merely “published” the  message on his 

personal Facebook profile.  According to the defendant, he never  “sent” the message to the victim or to Mi-

chael.  However, the Court ruled that the  defendant’s posting was directly communicated to anyone who was 

authorized to  view the comment.  In this case, the defendant had previously added Michael as a  Face-

book “friend,” and the defendant’s comment was expressly shown to all of  the defendant’s friends.  There-

fore, the trial court correctly concluded that the  threatening message was “sent” to Michael, even if Mi-

chael was not the sole or  intended recipient. 

 

 

David H. Margolis 

Regional Legal Advisor 

Florida Department of Law Enforcement 

Orlando Regional Operations Center 

Officers should consult with their agency legal advisors to confirm the interpretation provided in this Update and 

to determine to what extent the case discussed will affect their activities. 
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the gun. Without first advising of 

him of his Miranda rights the officer 

asked him where the gun was. 

Quarles responded, “the gun is over 

there.” The U.S. Supreme Court 

ruled that there was a public safety 

exception to the Miranda rule.  

    Recognizing that emergencies 

require split-second decisions, the 

Supreme Court declined to “place 

officers ... in the untenable position 

of having to consider, often in a mat-

ter of seconds, whether it best serves 

society for them to ask the necessary 

questions without the Miranda warn-

ings and render whatever probative 

evidence they uncover inadmissible, 

or for them to give the warnings in 

order to preserve the admissibility of 

evidence they might uncover but 

possibly damage or destroy their 

ability to ... neutralize the volatile 

situation confronting them.” Hence, 

the public safety exception to  

Miranda. 

    In 1998 the 1st D.C.A. extended 

the public safety exception where the 

circumstances posed a threat to the 

police officer. The LEO responded to 

a burglary of a warehouse at night, 

the defendant was arrested leaving 

the building. Prior to reading Miran-

da warnings the officer asked if any-

one else was inside the darkened 

building. The defendant responded 

“no” there was no one else in the 

warehouse. The officer later testified 

that before any other officers entered 

the building they needed to know if 

there were others inside that might 

do them harm. The D.C.A. allowed 

the defendant’s statement in evi-

dence at the burglary trial. The 

D.C.A. ruled, “The basis for the ex-

ception in Quarles is that the need 

for answers to questions in situations 

posing a threat to the safety of the 

public, or to the police such as in this 

case, outweighs the need for the 

prophylactic rule protecting the Fifth 

Amendment’s privilege against self-

incrimination.” Joppy v. State, 

(1DCA 1998). 

    The question posed by the instant 

case is whether the public safety ex-

ception is applicable when it is 

the defendant who is at risk. 

The 4th D.C.A. had previously 

ruled on this issue in Benson v. 

State, (4DCA 1997). 
 

The Rescue Doctrine: 
 

In the Benson decision the 4th 

D.C.A. analyzed the public 

safety exception to Miranda as 

enunciated in the Quarles decision. 

The court also referred to a Califor-

nia decision that extended Quarles to 

police officers, “There was no logi-

cal explanation why the safety of an 

Officers made contact with Bernard 

Smith. They observed him spit out  

of his mouth a substance that they 

recognized from their experience, 

knowledge, and training to be crack 

cocaine. An officer inquired if Smith 

had swallowed any more cocaine to 

which Smith responded that he did 

not have “any more crack cocaine in 

him.” He was arrested for Possession 

of a Controlled Substance. At trial 

the State introduced in evidence his 

statement regarding the crack co-

caine. His motion to suppress was 

denied. He was convicted and argued 

on appeal that the police had not read 

Miranda prior to asking him if he 

had ingested more of the drug, there-

fore his statement should have been 

suppressed. The 1st D.C.A. did not 

agree. 
 

Issue: 
 

When the suspect’s life or health is at 

risk must the police officer first read 

Miranda prior to making inquiries 

with regard to the possible med-

ical emergency? No. 
 

Public Safety  

Exception: 
 

The U.S. Supreme Court was 

confronted with a related ques-

tion in New York v. Quarles, 

(1984). That case involved the 

arrest of a suspect, Benjamin 

Quarles, for armed sexual battery. 

After receiving the report the police 

located the suspect who fled into a 

supermarket. After subduing him he 

was found not to be in possession of 

Miranda and Emergency Doctrine 
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promised relief;  

(2)  there was a possibility of rescu-

ing a person whose life may have 

been in danger; and  

(3) rescue of the individual ap-

peared to be the primary purpose 

and motive of the interrogators.  

“When it is the arrestee’s life which 

is in jeopardy, the police are equally 

justified in asking questions directed 

toward providing life-saving medical 

treatment to the arrestee without first 

warning the arrestee that his answers 

can be used against him in a court of 

law.” 
 

Court’s Ruling: 
 

The 1st D.C.A. in Smith v. State 

agreed with the trial court that the 

private safety exception applied to 

the facts of the case because the po-

lice had an objectively reasonable 

concern for Smith’s safety.  

    “Based on these facts, the pre- 

Miranda statements made by Mr. 

Smith were properly admitted under 

the private safety exception or rescue 

doctrine. The circumstances of this 

case satisfy the three-part test enun-

ciated in Riddle: the need for infor-

mation was urgent; there was a pos-

sibility of rescuing a person whose 

life may have been in danger; and the 

rescue of Mr. Smith appears to be the 

primary purpose and motivation of 

the interrogator. As in Benson, the 

testimony shows there was an objec-

tively reasonable concern for Mr. 

Smith’s life: Mr. Smith was observed 

chewing several pieces of crack co-

caine and it was unknown if or how 

much he had swallowed.  

    “It was obvious to all the officers 

on the scene that this posed a serious 

danger to Mr. Smith’s health.  

Mr. Smith’s argument that there ap-

peared to have been time to adminis-

ter Miranda warnings is without 

merit in light of the facts and circum-

stances of this case. ‘The right to 

remain silent would be of little prac-

tical value to a defendant who be-

comes comatose from a drug over-

dose while being read his Miranda 

rights.’ ” AFFIRMED. 

 

Lessons Learned: 
 

It is quite clear from the above dis-

cussion that the primary focus of the 

questions asked by the officer of the 

suspect, to qualify for the rescue 

doctrine exception, must be the safe-

ty of the suspect. Questions eliciting 

general inculpatory information will 

be disallowed.  

    The officer must be prepared to 

substantiate his concern for the sus-

pect’s safety based upon his/her prior 

experience, knowledge, and training.  

    Again, the underlying rationale for 

this Miranda exception is the safety 

of the suspect, “Here, the police 

questioning stemmed from an imme-

diate threat to defendant’s health, 

which required quick action without 

time for the Miranda warnings. In 

such a situation, the necessity of pro-

tecting the defendant’s health must 

take precedence over the procedural 

safeguards of Miranda.” 

Smith v. State 

1
st

 D.C.A. (Sept. 13, 2010) 

 

 

 

officer should be given less defer-

ence than the safety of the general 

public, particularly when the threat 

to an officer is often of a more im-

mediate nature.” 

    The 4th D.C.A. then discussed the 

need to balance the defendant’s right 

not to incriminate himself, and the 

officer’s need to respond to an  

emergency.  

    The facts in Benson were remarka-

bly similar to Smith v. State. The 

defendant was observed ingesting a 

lot of crack cocaine. The officer 

asked how much he had swallowed, 

because of the possible need to take 

him to a hospital to have his stomach 

pumped. It was Benson’s answer to 

that question that was the subject 

matter of the court’s opinion. 

    The D.C.A. found that the officer 

had an “obligation and a responsibil-

ity” to make sure that the defendant 

received treatment if he had con-

sumed a dangerous amount of nar-

cotics. In rejecting the defendant’s 

contention that the emergency doc-

trine applies only when the life of a 

victim, an officer, or the public-at-

large is at risk, and not the suspect 

alone, the court observed that “when 

a life is in danger, the law should 

make no distinctions.”  

    In determining whether an excep-

tion to the Miranda rule applied to 

the inculpatory statements made by 

Benson, the 4th D.C.A. applied the 

three-part test enunciated in a Cali-

fornia case, People v. Riddle.  

    The analysis seeks to determine 

whether : 

(1)  the need for the information was 

urgent and no other course of action 
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  Recent Case Law  

Shooting the Family 
Dog 

 

A police narcotics team was execut-

ing a “no-knock” warrant on the 

home of Sherry Carroll. The officers 

used a battering ram to break through 

the front door, and Deputy James 

Carroll (no relation), who was in 

charge of securing the entryway, was 

the first to enter the house. Deputy 

Carroll immediately saw a dog 

growling, barking, and quickly and 

aggressively approaching him. Once 

the dog had advanced to within a 

foot of him, Deputy Carroll fired one 

shot from his shotgun at the animal’s 

head and killed him. According to 

Deputy Carroll, Sherry Carroll was 

not close enough to the dog to help 

restrain him from charging at the 

officers. 

    Prior to executing the warrant, a 

Sergeant briefed the team and men-

tioned that a dog would be present at 

Sherry’s home. The team did not 

discuss a plan for controlling the dog 

or formulate a strategy to neutralize 

any threat the dog might pose by non

-lethal means. Additionally, although 

the County had a written policy pro-

hibiting the use of lethal force 

against an animal unless the animal 

posed a danger to officers or other 

persons, the County did not formally 

train its officers about how to handle 

encounters with dogs during  

searches. 

    The officers explained that execut-

ing a no-knock warrant requires them 

to move through the entryway (a.k.a. 

“fatal funnel”) as quickly as possible 

to avoid becoming easy targets for 

armed occupants. As the Sergeant 

testified, officers “don’t have the 

time” to use non-lethal means during 

execution of a no-knock warrant 

when confronted by a dog in the fatal 

funnel “because our lives are at risk 

entering that door.” Moreover, the 

officers explained that any delay in 

securing the entryway and moving 

through the house could facilitate the 

destruction of evidence.  

    Sherry Carroll appealed the jury 

verdict in favor of the officers. The 

Court of Appeals upheld the jury’s 

finding, ruling there was sufficient 

evidence that the shooting was  

reasonable under the totality of the 

circumstances. 

Issue: 

Is the shooting of the family dog  

a seizure under the Fourth Amend-

ment? Yes. 

Fourth Amendment  

Seizure: 
The Court of Appeals found numer-

ous cases that have held that the un-

reasonable killing of a “companion 

animal” constituted an unconstitu-

tional “seizure” of personal property 

under the Fourth Amendment.  

    “To determine whether a seizure is 

unreasonable, a court must ‘balance 

the nature and quality of the intru-

sion on the individual’s Fourth 

Amendment interests against the 

importance of the governmental in-

terest alleged to justify the intrusion’ 

and determine whether ‘the totality 

of the circumstances justified [the] 

particular sort of ... seizure.’ Tennes-

see v. Garner, (S.Ct.1985). We have 

long held that the plaintiff has the 

burden to prove that a seizure was 

unreasonable.” 

    The Court of Appeals went on to 

find, “There is no dispute that Depu-

ty Carroll’s shooting of the plaintiff’s 

dog was a severe intrusion given the 

emotional attachment between a dog 

and an owner. On the other hand, 

ensuring officer safety and prevent-

ing the destruction of evidence are 

particularly significant governmental 

interests.” 

Court’s Ruling: 

The Court of Appeals concluded that 

Sherry Carroll failed to prove that 

the officer’s actions were unlawful as 

a matter of law; and that a jury could 

find that the officer acted reasonably. 

“A reasonable jury certainly could 

have found-based on the evidence 

presented-that no amount of planning 

or training would have changed the 

unfortunate outcome in this case. 
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The plaintiff offered no evidence that 

any non-lethal means of controlling 

her dog would have allowed the of-

ficers to quickly escape the ‘fatal 

funnel’ and effectively execute the 

no-knock warrant. In other words, 

the jury could have reasonably found 

that Deputy Carroll would still have 

needed to shoot the plaintiff’s dog 

even if the officers had developed a 

non-lethal plan to restrain the dog.” 

    “There was sufficient evidence 

here for the jury to find that Deputy 

Carroll reasonably feared for his 

safety when the plaintiff’s dog ag-

gressively approached him in the 

entryway. In sum, the jury was enti-

tled to believe the officers’ testimony 

that non-lethal methods would not 

have been effective in this particular 

case, and we cannot say that its ver-

dict [was wrong].” 

    The Court of Appeals did throw 

Sherry Carroll a bone (pun intend-

ed). “Although we agree with the 

Ninth Circuit that the failure to plan 

adequately for the presence of dogs 

during a search could contribute to a 

Fourth Amendment violation under 

certain circumstances, (see Hells 

Angels v. City of San Jose, (9th 

Cir.20025)), the officers’ conduct 

there was far more unreasonable than 

the police conduct here.” 

    The Hells Angels case involved 

the execution of a normal, knock-and

-announce, warrant. The officers 

were aware of the dogs presence and 

made no plans to neutralize them. 

“In both instances, the officers had 

ample time to utilize non-lethal 

means without compromising their 

safety or the search, especially given 

that they were not executing no-

knock warrants and were not in a 

‘fatal funnel.’ The officer at the 

first residence could simply have 

left the dog outside and conducted 

the search in complete safety, and 

the officers at the second residence 

were separated from the dogs by a 

fence. If the officers had formulat-

ed a better plan for the search, they 

would probably not have needed to 

shoot the dogs.” 

    The Court concluded with this 

admonition, “As a cautionary note, 

however, we do not mean to en-

dorse the defendants’ apparent 

position that the failure to plan for 

the known presence of a dog is 

always acceptable when the police 

are executing a no-knock warrant. 

We merely decide that under the 

particular facts of this case, espe-

cially given the high burden that a 

party must meet to successfully 

challenge a jury verdict, the jury 

was not unreasonable to conclude 

that the plaintiff did not meet her 

burden of proof. There may very 

well be circumstances under which 

a plaintiff could prove that lack of 

an adequate plan rendered the 

shooting of his or her dog unrea-

sonable even during execution of a 

no-knock warrant, and we urge the 

defendants to consider whether 

more comprehensive training and 

planning would better serve the 

public, as well as its officers, in the 

future.” 

Lessons Learned: 

The unreasonable seizure of a per-

son’s property is protected by the 

Fourth Amendment. Destroying a 

family dog constitutes a taking and 

must be reasonable under the totality 

of the circumstances. A law enforce-

ment operation that is prepared to the 

point that a no-knock warrant is ap-

plied for and granted by the court 

should include a plan to neutralize 

known dogs on the premises.   

    If there is no reasonable approach 

then the fact that the issue was con-

sidered and analyzed should be rec-

orded in the ops plan or police re-

port.  

    As the Court found here, 

“Although the plaintiff’s counsel 

mentioned the possibility of using 

pepper spray, a Taser, or a catch 

pole, the plaintiff offered no evi-

dence that these non-lethal means 

would have been effective or that it 

would have been unreasonable for 

the officers to decide not to use 

them. Deputy Carroll testified that he 

had never heard of pepper spray ef-

fectively controlling an aggressive 

dog, and he also explained that the 

department did not own Tasers at the 

time. A jury could reasonably con-

clude that using a catch pole in the 

middle of the entryway would com-

promise officer safety and unreason-

ably delay the search, allowing the 

occupants to destroy evidence, or 

worse, arm themselves. The jury 

could further have reasonably found 

that an officer in Deputy Carroll’s 

position should not be required to 

enter a house holding pepper spray 

or a Taser and thereby compromise 

his ability to defend himself from 

possible gunfire.” 
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