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Adam Daszkal was charged with 

DUI Manslaughter stemming from a 

crash in which his vehicle struck a 

motorcycle resulting in the death of 

another. After the accident some of 

the numerous witnesses at the crash 

scene summoned law enforcement. 

During the course of that afternoon, 

Daszkal made several statements. 

Two of the statements were the sub-

ject matter of the defendant’s motion 

to suppress: his statement acknowl-

edging that he was the driver when 

the first arriving officer inquired of 

his female passenger as to the identi-

ty of the driver. As well as a subse-

quent volunteered statement to Sgt. 

Adams wherein Daszkal stated with-

out being questioned, “I feel like I 

should tell you this. I am under the 

influence of marijuana.”  

    The defendant made other state-

ments that were in response to the 

accident investigator’s questions. 

Those statements were not the sub-

ject of his motion in that the State 

stipulated that they were in admissi-

ble as a result of the accident report 

privilege. The issue resolved by the 

suppression hearing was whether  

the prior two statements were also 

privileged. 

Issue: 

Were the defendant’s statements that 

were volunteered to law enforce-

ment, but made after the accident 

investigation was initiated, privi-

leged and inadmissible?  

Accident Report Privilege: 

The Florida Legislature created the 

accident report privilege to ensure 

that the statutory duty to report an 

accident did not violate the Federal 

and Florida constitutional protection 

against self-incrimination. “The priv-

ilege is constitutionally mandated 

because the statutes require a report 

under penalty of law and in certain 

instances the report could otherwise 

be in derogation of one’s Fifth 

Amendment rights.” The Legislature 

intended the accident report privilege 

“to clothe with statutory immunity 

only such statements and communi-

cations as the driver, owner, or occu-

pant of a vehicle is compelled to 

make in order to comply with his or 

her statutory duty under section 

316.066(1) and (2).” 

    By the express language of the 

statute and prior case law, the acci-

dent report privilege confers no 

greater protection than the constitu-

tional privilege against self-

incrimination. Because the privilege 

against self-incrimination only pro-

tects against compelled, as opposed 

to volunteered, self-incrimination, 

the accident report privilege likewise 

only applies to compelled, not volun-

teered, accident reports.  

    The express language of section 

Accident Report Privilege 

Officers should consult with their agency advisors to confirm the interpretation provided in this  publication and to 
what  extent it will affect their actions.  Past issues of the Legal Eagle are available at  //SA15.org under “Resources.” 
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316.066 compels a report of the fol-

lowing information:  

    1. The date, time, and location of 

the crash. 2. A description of the 

vehicles involved. 3. The names and 

addresses of the parties involved, 

including all drivers and passengers, 

and the identification of the vehicle 

in which each was a driver or a pas-

senger. 4. The names and addresses 

of witnesses. 5. The name, badge 

number, and law enforcement agency 

of the officer investigating the crash. 

6. The names of the insurance com-

panies for the respective parties in-

volved in the crash.  

    When a person gives information 

in compliance with section 316.066, 

the accident report privilege applies 

even if police do not ask the person 

any questions about the accident. 

    If police do ask the person ques-

tions about the accident, the investi-

gative inquiry may cause additional 

information not explicitly compelled 

by the accident report statute, to fall 

within the accident report privilege. 

However, statements not compelled 

by sec. 316.066 or by police investi-

gative inquiry are admissible as vol-

unteered statements even if self-

incriminatory. Further, the constitu-

tional privilege against self-

incrimination does not require  

Miranda warnings for a statement to 

be admitted if that statement was 

made in the absence of interrogation 

or its functional equivalent. Rhode 

Island v. Innis, (S.Ct.1980). 

Court’s Ruling: 

    The Palm Beach County Circuit 

Court sitting as trial court found the 

defendant’s statement admitting to 

prior marijuana consumption to be 

admissible at trial as a volunteered 

statement. “Thus, when determining 

whether the accident report privilege 

inapplicable.” 

    “Second, that statement was not 

compelled by any police interroga-

tion, constructive or otherwise… 

Applying the law as it stands, with 

regard to the volunteered statement 

of Daszkal’s that he was under the 

influence of marijuana, the Court 

finds that Daszkal’s privilege against 

self-incrimination was not violated 

because no questions were posed to 

him and he was not otherwise co-

erced or required by any State action 

to make any statement, answer, or 

explanation. Daszkal volunteered 

self- incriminating testimony.” The 

court found that this was not a situa-

tion “where a defendant provided 

more information than an officer’s 

question asked for, because Defend-

ant Daszkal was not responding to 

any question when he spoke the 

words he seeks to suppress.” 

    “In the absence of any State com-

pulsion, the Court finds that 

Daszkal’s second statement at issue 

was voluntary. Because the admis-

sion of Daszkal’s volunteered state-

ment does not violate his constitu-

tional privilege against self-

incrimination, the statement is not 

applies, the threshold question is 

whether the statement was com-

pelled. Based upon the express lan-

guage of the statute and clear legal 

precedent interpreting the statute, a 

statement is a compelled accident 

report - and, thus, a privileged acci-

dent report - when it is either (1) 

required by the express language of 

the statute or (2) induced or elicited 

by police interrogation.”  

    “The first statement at issue, 

Daszkal’s statement to Sgt. Adams 

that he was the driver, was com-

pelled both by the express language 

of the statute as well as the question-

ing by Sgt. Adams after he arrived at 

the scene. Therefore, the statement is 

properly immunized under the acci-

dent report privilege and will be sup-

pressed.” 

    “On the other hand, the second 

statement at issue, Daszkal’s state-

ment that he was under the influence 

of marijuana, was compelled neither 

by the statute nor police interroga-

tion. First, section 316.066 does not 

require a person to report their level 

of intoxication or drug use. The stat-

ute does not require a report of the 

circumstances, extent, or reason for 

an accident. In fact, the statute only 

compels basic, factual, quantitative 

information, such as names, loca-

tions, times, dates, addresses, and 

numbers. The only descriptive infor-

mation required by the statute is a 

‘description of the vehicles in-

volved.’… Thus, it cannot be reason-

ably concluded that Daszkal made 

that statement to comply with his 

statutory duty to report the accident. 

Therefore, the statute did not compel 

Daszkal’s statement to Sgt. Adams 

that he was under the influence of 

marijuana, and this first basis for 

protecting the statement is  

W 
e clearly and emphati-cally hold that the pur-pose of the statute is to clothe with statutory immunity only such statements and communi-cations as the driver, owner, or occupant of a vehicle is com-pelled to make in order to com-ply with his or her statutory duty. 
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protected by the accident report  

privilege.” “Defendant’s Motion to 

Suppress statements is DENIED.” 

Lessons Learned: 

The Florida Supreme Court has made 

the extent of the Accident Report 

Privilege clear. “There is no justifi-

cation or logical reason for holding 

as privileged the results of a blood 

alcohol test directed by an investigat-

ing officer who prepared an accident 

report. The statute only prohibits the 

use of communications ‘made by 

persons involved in accidents’ in 

order to avoid a Fifth Amendment 

violation. The distinction this Court 

has previously made between investi-

gations for accident report purposes 

and investigations for purposes of 

making criminal charges is artificial, 

is not a proper interpretation of the 

statute, and must be eliminated. We 

clearly and emphatically hold that 

the purpose of the statute is to clothe 

with statutory immunity only such 

statements and communications as 

the driver, owner, or occupant of a 

vehicle is compelled to make in order 

to comply with his or her statutory 

duty under section 316.066(1) and 

(2). Accordingly, we hold that the 

blood alcohol test is admissible in 

the instant case.” Brackin v. Boles, 

(Fla.1984). 

State	v.	Daszkal	

Circuit	Court	15th	Judicial	Circuit	

(January	7,	2015)	

President’s Commission on 21
st

 Century Policing 

 

Trust between law enforcement agencies and the people they 

protect and serve is essen�al in a democracy. It is key to the 

stability of our communi�es, the integrity of our criminal jus�ce 

system, and the safe and effec�ve delivery of policing services.  

 

In light of the recent events that have exposed ri s in the 

rela�onships between local police and the communi�es they 

protect and serve, on December 18, 2014, President Barack 

Obama signed an Execu�ve Order establishing the Task Force on 

21st Century Policing. 

 

h-p://www.cops.usdoj.gov/pdf/taskforce/Interim_TF_Report.pdf 
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Case: Markus v. State, 40 FLW D548b (Fla. 1st DCA) 
  
Date: February 27, 2015 
 

Subject: Conviction of Defendant for felon in possession of a firearm was reversed where firearm was 
discovered after police chased the defendant into his garage in order to effect an arrest for ma-
rijuana possession.  Police may generally not pursue a suspect into their home, or the curtilage 
thereof, in order to arrest for a misdemeanor. 

             
 
 
FACTS:  A police officer on foot patrol noticed Markus and others smoking and drinking beer on a public street.  As 
he got closer, the officer smelled the odor of burning marijuana, and asked Markus to stay where he was while the of-
ficer attempted to detain him.  Markus instead ran from the officer and into the open garage of his nearby residence.  
The officer pursued the suspect into the garage, where a physical struggle ensued.  Markus was arrested, and during a 
search of his person a firearm was found in his waistband.  At trial the defendant moved to suppress the firearm, argu-
ing that the arrest inside his garage constituted an illegal entry in violation of the 4th Amendment.  The trial court de-
nied the motion, holding that the entry into the garage, and the subsequent arrest of the defendant, was allowable under 
the "hot pursuit" doctrine.  Markus was convicted, and this appeal followed. 
 

RULING:  The First District Court of Appeal reversed the trial court, holding that as a general rule, "hot pursuit" is not 
available as an exception to the 4th Amendment when the suspect is being chased into his home in order to arrest for a 
misdemeanor offense. 
 

DISCUSSION: The appellate court begins by noting that the U. S. Supreme Court has identified the “physical entry 
of a home as the chief evil against which the wording of the Fourth Amendment is directed.”  Payton v. New York, 445 
U.S. 573 (1980).  Absent exigent circumstances, the threshold of the home (including its curtilage) cannot be crossed 
without a warrant.  Payton; Lee v. State, 856 So.2d 1133 (Fla. 1st DCA 2003).  While “hot pursuit” is in fact recognized 
as an exception, its application is ordinarily limited to the pursuit of fleeing felons, because the seriousness of the crime 
is more likely to support the emergency nature of the entry.   When the entry onto the protected area is for a minor 
offense, however, the courts are much less likely to recognize the exception.  “When the government's interest is only 
to arrest for a minor offense, the presumption of unreasonableness is difficult to rebut, and the government usually 
should be allowed to make such an arrest only with a warrant issued upon probable cause.”  Welsh v. Wisconsin, 466 
U.S. 740 (1984).  The Court in the present decision states that “to rebut the presumed illegality of warrantless entry by 
the police into a person's home, the exigent circumstance must involve a threat to the safety of the public, property, or 
police, which required immediate action by the officers, with no time to obtain a warrant.” In this case, the marijuana 
offense which gave rise to the encounter did not satisfy that threshold.  The Court further opined that if the police felt 
Markus needed to be arrested immediately, they could have secured the premises and sought an arrest warrant before 
making entry.  Motion to Suppress granted, conviction reversed. 
 

COMMENTS:  Note that the court does not say that “hot pursuit” into a constitutionally protected area after a fleeing 
misdemeanant can never be justified.  However, in order to justify the entry, the officers must articulate that the under-
lying crime was of the type that the safety of the public, property, or the police required the intrusion, and there was no 
time to obtain a warrant.  Similarly, the Court is not saying that the police cannot chase fleeing misdemeanor suspects - 
only that they cannot be chased into areas protected by the 4th Amendment unless the exception is recognized. 
 

John E. Kemner 
Regional Legal Advisor 
Florida Department of Law Enforcement 
Jacksonville Regional Operations Center 
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  Recent Case Law  

Taser as Excessive Force in 

Protective Custody Situation 
 

Johnny Leija went to the hospital and 

was diagnosed with dehydration and 

severe pneumonia in both lungs. His 

pneumonia was causing hypoxia—

low oxygen levels—which can affect 

an individual’s mental state. When 

Mr. Leija was admitted to the hospi-

tal at 11:00 a.m., he was pleasant, 

cooperative, and responsive. By 6 

p.m. he was totally out of control. 

Attempts to inject Ativan were phys-

ically rebuffed by him. Police were 

called. 

    The three officers arrived and ob-

served Mr. Leija standing in the hall, 

visibly agitated and upset. Medical 

personnel informed Officer Pickens 

that Mr. Leija was ill and could die if 

he left the hospital. Officer Pickens 

attempted to persuade Mr. Leija to 

return to his room, but Mr. Leija 

refused, insisting that the staff was 

trying to kill him. Officer Pickens 

assured him that no one was trying to 

kill him, but Mr. Leija continued 

down the hallway toward the lobby 

area.  

    The officers repeatedly ordered 

Mr. Leija to calm down and get 

down on his knees, but Mr. Leija did 

not comply, even after they warned 

him several times they would use a 

Taser. When Mr. Leija failed to 

comply with their commands, Depu-

ty Beebe fired his Taser at Mr. Leija, 

striking him in the upper torso with 

one of the two probes. The Taser 

appeared ineffectual, however, and a 

struggle ensued. Ultimately the offic-

ers got him up against the wall and, 

in drive mode, Tased him again. This 

second Taser application appeared 

ineffectual as well. The officers by 

sheer force got Leija to the floor. As 

the four men fell to the floor, Leija 

continued to resist, falling face-down 

while the officers tried to gain con-

trol over him. This allowed the male 

nurse to administer the injection of 

Haldol and Ativan. At this point, 

however, Mr. Leija went limp. The 

officers moved away from him, and 

medical personnel immediately be-

gan CPR. The efforts to revive Leija 

failed, however, and he was pro-

nounced dead. 

    The medical examiner determined 

Mr. Leija’s cause of death to be res-

piratory insufficiency secondary to 

pneumonia, with the manner of death 

being natural. However, he found 

that the Taser use and restraining the 

deceased on his chest were added 

factors. 

    Erma Aldaba filed suit on behalf 

of her deceased son. The trial court 

denied the officers qualified immuni-

ty. On appeal, the U.S. Court of  

Appeals for the 10th Circuit agreed. 

Issue: 

Was the force used by the officers in 

an effort to control a person not ac-

cused of a crime, but rather to place 

him in protective custody, excessive 

and violative of the Fourth Amend-

ment? Yes. 

Reasonable Force: 

In Graham v. Connor, (S.Ct.1989), 

the U.S. Supreme Court held that “all 

claims that law enforcement officers 

have used excessive force—deadly 

or not—in the course of an arrest, 

investigatory stop, or other ‘seizure’ 

of a free citizen should be analyzed 

under the Fourth Amendment and its 

‘reasonableness’ standard.” The 

Court then held that “determining 

whether the force used to effect a 

particular seizure is ‘reasonable’ 

under the Fourth Amendment re-

quires a careful balancing of the na-

ture and quality of the intrusion on 

the individual’s Fourth Amendment 

interests against the countervailing 

governmental interests at stake.” 

    In determining whether an of-

ficer’s use of force was excessive, 

many cases have focused solely on 

the three factors specifically de-

scribed in Graham. However, these 

three factors were not intended to be 

exclusive, and the circumstances of a 

particular case may require the con-

sideration of additional factors. This 

is especially true where a Fourth 

Amendment excessive-force claim 

arises out of a protective custody 

seizure rather than a criminal arrest, 

since the Graham factors are tailored 

to the criminal arena and are unlikely 

to cover the real-life circumstances 

in a protective custody case. Further, 

“The State has a legitimate interest  

. . . in protecting a mentally ill person 

from self-harm.” The need to protect 

such persons from themselves is thus 

an additional factor that may weigh 

into a court’s evaluation of the rea-

sonableness of a particular use of 

force in such cases.  

    An additional factor that may also 

be pertinent in determining the rea-

sonableness of the force used for a 

seizure, particularly in the protective 

custody context, is a detainee’s men-

tal health. This criterion must be 
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directly causing him grievous injury 

does not serve that objective in any 

respect.”  

Court’s Ruling: 

The Court of Appeals, focusing 

heavily on the non-criminal, un-

armed, diminished capacity of Leija, 

found the officers use of force exces-

sive. “This factor is particularly per-

tinent when the reason for seizing an 

individual is to ensure he receives 

the necessary medical treatments for 

his compromised physical condition. 

In such a case, law enforcement of-

ficers should be especially sensitive 

to the likelihood that a particular use 

of force may do more harm than 

good. We note in particular that the 

use of Tasers and similar electronic 

control devices may be counterpro-

ductive, at best, to the goal of ensur-

ing that a mentally and medically 

compromised individual is restored 

to health.” 

    “However, the other additional 

factors pertinent to this case weigh 

against the level of force employed 

here, and particularly against the 

officers’ use of a Taser. Mr. Leija 

was clearly delusional and mentally 

disturbed, which weighs against the 

reasonableness of the officers’ deci-

sion to employ such a severe level of 

force against him. When faced with a 

mentally ill individual, a reasonable 

police officer should make a ‘greater 

effort to take control of the situation 

through less intrusive means.’ ” 

    “The situation the police officers 

faced in this case called for conflict 

resolution and de-escalation, not 

confrontation and Tasers. Mr. Lei-

ja’s compromised physical condition 

also weighs against the types of force 

employed in this case. A use of force 

that might be reasonable against an 

apparently healthy individual may be 

unreasonable when employed against 

an individual whose diminished ca-

pacity should be apparent to a rea-

sonable police officer. Here, taking 

the facts in the light most favorable 

to Plaintiff, the officers were on  

notice that Mr. Leija was gravely ill 

and thus was very likely to have di-

minished capacity. This factor thus 

weighs against the reasonableness of 

the officers’ decision to Tase and 

wrestle to the ground a hospital  

patient whose mental disturbance 

was the result of his serious and dete-

riorating medical condition.” 

    “Furthermore, the first two Gra-

ham factors weigh against the use of 

force in this case. Taking the facts in 

the light most favorable to Plaintiff, 

Mr. Leija did not commit any crime, 

much less a severe crime, and he 

posed no threat to the police officers 

or anyone else. Thus, the only gov-

ernmental interest weighing in favor 

of the use of force in this case is the 

interest in protecting Mr. Leija from 

the threat he posed to himself, as 

discussed above.  

    “Finally, the third Graham factor 

also weighs against the officers’ ac-

tions in this case. Under this factor, a 

higher level of force may be em-

ployed when the subject is actively 

resisting or attempting to evade ar-

rest by flight. In cases where the sub-

ject actively resisted a seizure, 

whether by physically struggling 

with an officer or by disobeying di-

rect orders, courts have held either 

that no constitutional violation oc-

curred or that the right not to be 

Tased in these circumstances was not 

clearly established. Conversely, 

when officers Tased a subject who 

was detained or not exhibiting active 

resistance, courts have typically  

allowed an excessive force claim to 

taken into account when considering 

the officers’ use of force, and it is 

therefore part of the factual circum-

stances the court will consider under 

Graham.”  

    “The problems posed by, and thus 

the tactics to be employed against, an 

unarmed, emotionally distraught 

individual who is creating a disturb-

ance or resisting arrest are ordinarily 

different from those involved in law 

enforcement efforts to subdue an 

armed and dangerous criminal who 

has recently committed a serious 

offense. In the former instance, in-

creasing the use of force may, in 

some circumstances at least, exacer-

bate the situation; in the latter, a 

heightened use of less-than-lethal 

force will usually be helpful in bring-

ing a dangerous situation to a swift 

end. In the case of mentally unbal-

anced persons, the use of officers 

and others trained in the art of coun-

seling is ordinarily advisable, where 

feasible, and may provide the best 

means of ending a crisis. Even when 

an emotionally disturbed individual 

is ‘acting out’ and inviting officers to 

use deadly force to subdue him, the 

governmental interest in using such 

force is diminished by the fact that 

the officers are confronted, not with 

a person who has committed a seri-

ous crime against others, but with a 

mentally ill individual. . . . Where it 

is or should be apparent to the offic-

ers that the individual involved is 

emotionally disturbed, that is a factor 

that must be considered in determin-

ing, under Graham, the reasonable-

ness of the force employed.” Deorle 

v. Rutherford, (9th Cir. 2001). 

    In simpler terms, when “a mental-

ly disturbed individual not wanted 

for any crime . . . is being taken into 

custody to prevent injury to himself 
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The U.S. Court of Appeals has clear-

ly ruled here that the use of a Taser 

as “as an initial use of force given 

the resistance he was exhibiting up to 

that point and the fact that the only 

governmental interest supporting the 

seizure was the interest in protecting 

Mr. Leija from the threat he posed to 

himself,” was unreasonable. “The 

situation the police officers faced in 

this case called for conflict resolu-

tion and de-escalation, not confron-

tation and Tasers.” 

    Lastly, an officer has a legal duty 

to intercede when a fellow officer is 

using excessive force in his presence. 

    Had the officers inquired of the 

doctor whether the patient qualified 

for Baker Act, that is that Leija 

posed a threat not only to himself but 

others, and the doctor agreed, might 

have altered the court’s ruling. 

Aldaba v. Marshall County 

U.S. Court of Appeals - 10th Cir.  

(Feb. 4, 2015) 

 

Miranda:	Custody	and		

Intelligent	Waiver	
	

Police respond to an apartment pur-

suant to a 911 call. By the time the 

detective arrived at the scene, the 

victim had been pronounced dead in 

one room of the apartment. The other 

occupant of the apartment told a po-

lice officer that a white male, who he 

described, had been in the apartment 

the previous night drinking and using 

drugs with the victim. Another wit-

ness, who saw the white male in the 

elevator of the apartment complex, 

gave a similar description of him and    

    Following that report, Andrew 

Cummings was discovered hiding, 

covered in blood and convulsing. 

The Defendant gave a false name 

when asked for his identity by rescue 

personnel. The rescue personnel also 

asked the Defendant what happened 

and he stated: “I don’t know.” He 

gave the same response when asked 

by the detective. The Defendant was 

transported to Jackson Memorial 

Hospital and was followed there by a 

police officer, but the officer was not 

specifically instructed to detain him. 

Nevertheless, an officer remained at 

the hospital the entire time the De-

fendant was being treated. 

    Upon release from the hospital the 

defendant was transported to the 

police department. It was undisputed 

that the Defendant fell asleep during 

the two-hour interrogation and at 

different points during the interroga-

tion gave responses that the detective 

viewed as evidence that the Defend-

ant did not understand the question. 

According to the detective, during 

the questioning the Defendant gave 

his actual name and told the detec-

tive that he had been at a party, that 

people were using drugs, a fight 

broke out but that he did not remem-

ber anything else.  

    The detective testified that after 

discussing whether the Defendant 

knew the victim, he then read the 

Defendant his Miranda rights. The 

detective then said he wanted to take 

a sworn statement and the Defendant 

invoked his right to counsel. The 

Defendant was arrested two hours 

later. 

    The defendant moved to suppress 

all statements made as violative of 

Miranda. The trial court granted the 

motion to suppress. The 3rd D.C.A. 

agreed. 

Issue: 

Were the dictates of the Miranda 

opinion violated by the investigating 

detective? Yes. 

Custody for Miranda: 

Custody for purposes of Miranda 

proceed.” 

    “We draw a distinction between a 

failure to facilitate an arrest and ac-

tive resistance to arrest. The analysis 

thus turns to whether the officers’ 

use of force was commensurate with 

Mr. Leija’s level of resistance.” 

    “Taking the facts in the light most 

favorable to Plaintiff, Deputy Beebe 

was not justified in Tasing Mr. Leija 

as an initial use of force given the 

resistance he was exhibiting up to 

that point [walking away from the 

officers and refusing to kneel down 

on the floor] and the fact that the 

only governmental interest support-

ing the seizure was the interest in 

protecting Mr. Leija from the threat 

he posed to himself. Moreover, while 

Officer Pickens and Deputy Atnip 

did not themselves Tase Mr. Leija, it 

is clearly established in this circuit 

that ‘an officer who fails to intervene 

to prevent a fellow officer’s exces-

sive use of force may be liable under 

§ 1983.’ Thus, Officer Pickens and 

Deputy Atnip may be found liable 

for their decision not to intervene 

after it became clear that Deputy 

Beebe intended to Tase Mr. Leija.” 

Lessons Learned: 

This is a difficult case to reconcile 

between the reasons the hospital 

called the officers to the scene, and 

the actions they took. Clearly the 

male nurse and doctor questioned 

their ability to control the mentally 

unstable patient, which is why the 

officers were on the scene. However, 

the law is clear that using gratuitous, 

excessive force against a compliant 

non-resisting person is considered 

not to be objectively reasonable.  

Here, the individual was not being 

arrested for a criminal act, but rather 

being physically restrained for his 

own protection – protective custody. 
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clear that the defendant’s waiver of 

his Miranda rights must be free of 

threats, promises, or other induce-

ments; as well as voluntary and 

knowing. As to the last factor, the 

Court was concerned that a suspect’s 

circumstances, i.e. young age, mental 

capacity, impairment by drugs or 

alcohol, or state of his health, were 

factors to be considered by a court in 

evaluating the defendant’s waiver of 

Miranda’s protections.  

Court’s Ruling: 

The trial court found the facts pre-

sented at the suppression hearing 

negated the State’s claim that the 

defendant’s statement was free and 

voluntary. The Defendant was appre-

hended by numerous police officers 

when he was found outside near a 

house, bleeding and going into con-

vulsions. The police guarded the 

Defendant while he was receiving 

treatment at a hospital and immedi-

ately upon discharge, was met by 

two detectives and transported to the 

police department for interrogation. 

Thus, any statement made from the 

time he was detained and subse-

quently arrested prior to Miranda 

warnings was obtained in violation 

of the Defendant’s right to counsel. 

Moreover, any such statement was 

also obtained in violation of the De-

fendant’s right to remain silent be-

cause he was in custody and being 

interrogated at the time by the police 

about a murder investigation. 

    The 3rd D.C.A. ruled, “We affirm 

suppression of all statements made 

by the Defendant because the trial 

court was correct to conclude that the 

Defendant was in custody at the time 

all statements were made, see 

Ramirez v. State, (Fla.1999), and in 

finding that his post-Miranda state-

ments were the result of a deliberate 

decision to delay issuing Miranda 

warnings to the Defendant. Ross v. 

State, (Fla.2010). Specifically with 

respect to the statements made when 

the Defendant was first discovered, 

there is some confusion in the record 

as to whether the Defendant made 

any statements to rescue personnel 

which could be considered separately 

from statements made to the detec-

tive. Despite the confusion, the Order 

on appeal states: ‘while being treated 

by Fire Rescue, [the detective] ap-

proached Defendant to speak to him’ 

and ‘while being treated, [the detec-

tive] asked Defendant for his bio-

graphical information and for an 

explanation of ‘what happened.’ De-

fendant provided the name Andrew 

Gil....’ Because the Order indicates 

that the questioning was done by the 

detective, we affirm the suppression 

of that statement as well. Moreover, 

we conclude that the trial court was 

also correct to initially find that the 

Defendant was in no [physical] con-

dition to make voluntary statements.” 

Lessons Learned: 

In Mincey v. Arizona, (S.Ct.1978) the 

U.S. Supreme Court was confronted 

by police questioning of a suspect 

while at the hospital. The Court ruled 

that due process required that the 

statements obtained from defendant 

in the hospital were not to be used in 

any way against him at his trial 

where it was apparent from the rec-

ord that they were not “the product 

of his free and rational choice,…but, 

to the contrary, that he wanted not to 

answer his interrogator, and that, 

while he was weakened by pain and 

shock, isolated from family, friends, 

and legal counsel, and barely conscious, 

his will was simply overborne.” 

State	v.	Cummings	

3rd	D.C.A.	(Feb.	4,	2015)	

encompasses not only formal arrest, 

but any restraint on freedom of 

movement of the degree associated 

with formal arrest. A person is in 

custody if a reasonable person placed 

in the same position would believe 

that his or her freedom of action was 

curtailed to a degree associated with 

actual arrest. “The proper inquiry is 

not the unarticulated plan of the po-

lice, but rather how a reasonable 

person in the suspect’s position 

would have perceived the situation.” 

Davis v. State,  (Fla.1997).  

    The question of whether a suspect 

is in custody is a mixed question of 

law and fact. See Thompson v. Keo-

hane, (S.Ct.1995). The four-factor 

test provides guidance in making the 

determination whether a reasonable 

person in the suspect’s position 

would consider himself in custody: 

(1) the manner in which police sum-

mon the suspect for questioning; (2) 

the purpose, place, and manner of the 

interrogation; (3) the extent to which 

the suspect is confronted with  

evidence of his or her guilt;  

(4) whether the suspect is informed 

that he or she is free to leave the 

place of questioning. 

    In Missouri v. Seibert, (S.Ct.2004) 

the U.S. Supreme Court addressed 

the propriety of a police practice for 

custodial interrogation that intention-

ally gave no Miranda warnings of 

the right to remain silent and the 

right to counsel until the interroga-

tion had produced a confession. 

Thereafter, when there was no turn-

ing back the suspect was read his 

Miranda rights. The Supreme Court 

affirmed the suppression of the state-

ments made after the late Miranda 

warnings. 

Knowing Waiver: 

The Supreme Court has also made 
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5 ‘Rules’ for Winning Courtroom Tes�mony 

 

LIFE  isn’t easy for a LEO tes�fying in the courtroom. This is especially true when being cross-

examined by an experienced defense a-orney whose focused purpose is to discredit you — even if 

you’re telling the truth. In fact, the Supreme Court sanc�ons a-empts by the defense to undermine 

the credibility of even truthful witnesses, saying:  
 

“If [defense counsel] can confuse a witness, even a truthful one, or make him appear unsure or indeci-

sive, that will be his normal course.” 
 

Why would our highest court encourage defense a-orneys to subvert the truth? The Court ex-

plained:  
 

“Our interest in not convic�ng the innocent permits counsel to put the State to its proof, to put the 

State’s case in the worst possible light, regardless of what he thinks or knows to be the truth.” 

 

Here are five golden rules for winning tes�mony. Remember that “winning” tes�mony is one that the 

jury believes. That’s it. Don’t try to help the prosecutor get a convic�on. That’s their job. Your job is 

to tell the truth and ensure the jury believes you. If you try and help the prosecutor, you appear  

biased — an appearance that makes the jury distrust you.   

These rules work on direct examina�on by the prosecutor and cross examina�on by the    

defense a-orney — but they’re harder to s�ck to on cross: 

 

1. Be Sincere 

 An officer should be modest, respec@ul, and sincerely interested in the accuracy and truth of her 

tes�mony, regardless of who is asking the ques�ons. Communicate to the jury that you understand 

the trial and your tes�mony are important to the community and everyone involved. 

You can’t fake sincerity — it must come from a genuine desire. The defense a-orney has a 

job to do. So do you. Stay focused on your job and don’t take it personal when the defense a-orney 

tries to do his. 
 

2. Be Brief 

 Remember the adage that “less is more.” Limit your tes�mony to concisely answer the ques�ons 

posed and you’re less likely to get flustered, confused, or caught in inconsistencies. Most witnesses 

get impeached when they volunteer informa�on, argue with counsel, or make spontaneous, unre-

sponsive remarks.  

Any informa�on you volunteer provides more material for the defense to cross examine you. 

Don’t explain why you know something unless you’re asked. If it’s important, the prosecutor can ask 

you to explain on re-direct examina�on. 
 

3. Be Clear 

 Cops understand vigilance. When tes�fying, you must be vigilant to avoid errors, inconsistencies, 

and confusion. Jurors o en equate their confusion with reasonable doubt. Don't assist the defense in 

crea�ng such doubt.   

Avoid police jargon. On the stand you can sound pompous, officious or ridiculous.  
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Here’s an exercise:   Make up some flash cards. On one side, write a phrase or sentence the way you 

now talk on the stand. On the other side, write the same phrase in plain English. Have one of your kids, 

a spouse, or friend work with you to translate your cop jargon. For example:   
 

    He indicated = He said 

    I have been employed by = I’ve worked for 

    I exited the patrol vehicle = I got out of the car 

    I observed = I saw 

    I ascertained the loca�on of the residence = I found the house 

    I proceeded to the vicinity of = I went to 

    I apprehended the perpetrator = I arrested the man 

    I observed the subject fleeing on foot from the loca�on = I saw him running away 
 

4. Be Fair         

 The prosecutor may unwiGngly try to draw you into an advocate’s role during pretrial prepara�on. 

Defense counsel will likely try to portray you as an advocate during cross. Avoid both. You are, and 

should portray yourself as, an impar�al, conscien�ous public servant whose job is fact-finding. Be re-

spec@ul, courteous, forthright, and fair on the stand and jurors will trust you and your tes�mony. 
 

5. Use Self-Restraint 

 Remember the police code of ethics where you promised “to develop self-restraint?” It’s as important 

in court as on the street. A tes�fying officer must have the discipline to remain poised and calm in the 

face of badgering, innuendoes and direct personal a-acks. An officer who loses control on the stand 

loses credibility. 

 

Remember the Rules 

 This Golden Rule of Chris�anity — Do unto others as you would have them do unto you — is embraced 

in slightly varied expressions by most of the major religions. It’s simple, but it can be difficult when 

dealing with people who don’t subscribe to it — people who instead believe, “Do it to them before 

they can do it to you.”  

The above rules will help you overcome instances in the courtroom when your ques�oner 

seems to abide by the la-er credo.  

Always keep in mind that police are given great power and authority, and as a consequence, 

jurors expect more of them than they do witnesses. Follow these rules — even when it’s hard — and 

you’ll meet their expecta�ons.  

  
 
 
Editor’s Note: 
This article appeared in PoliceOne .com on February 18, 2015. The author, Val Van Brocklin was a state and 
federal prosecutor for over 10 years.  Val is now an international law enforcement trainer and writer. She has 
been a regular contributor to a number of law enforcement publications and has been featured in the Calibre 
Press Online Street Survival Newsletter, Police Chief magazine, The Law Enforcement Trainer magazine, and 
The Royal Canadian Mounted Police Gazette. 


