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“Lawsuits involving claims that of-
ficers used deadly force in violation 
of the Fourth Amendment often in-
volve tragic circumstances. This one 
does. Just after midnight one evening 
… Sergeant Patrick Snook —who 
was at the wrong house because of 
imprecise dispatch directions — shot 
and killed William David Powell, 
who was innocent of any crime and 
standing in his driveway. He was 
holding a pistol because he and his 
wife thought they had heard a  
prowler.” 
 911 Dispatch received a call 
that noises were coming from “a few 
houses down.” She also said that she 
had called 911 on an earlier occasion 
“because they were fighting so bad.” 
In attempting to get a more precise 
location of the disturbance there was 
a failure of communication between 
reporter and dispatcher. Sergeant 
Snook and two other patrol officers 
responded.  
 At the same time inside the 
Powell’s home the dog was barking 
alerting to an intruder. Powell and 
his wife got out of bed but did not 
check their front door. Instead, David 
went to the laundry room door, 
looked out the window, and told Sha-
ron that he saw someone outside. He 
went to his closet and got his pistol. 
He then walked through a kitchen 
door into an attached garage and 

pushed a button that caused the gar-
age door to begin opening and the 
garage light to come on. All the other 
house lights were still off. When the 
door had fully opened, David walked 
out onto the driveway holding the 
loaded pistol in his right hand. After 
walking 10 to 15 steps at a normal 
pace, which took about nine seconds, 
he stopped and turned to face the 
walkway leading up to his front door, 
which is where Officer Snook was 
positioned in the dark. When Powell 
stopped walking, he was standing 
straight up and his arms were pointed 
straight down with the pistol in his 
right hand. 
 Sharon had followed David 
onto the driveway and stood four or 
five feet behind him. She was facing 
his right side, focused on him, 
watching him. She heard no noise or 
voice, either while the garage door 
was opening or after she and her 
husband went outside. She specifi-
cally did not hear anyone identify 
themselves as police officers. It was 
perfectly quiet. 
 Sharon sensed that David 
was looking at someone. He started 
to raise his right arm — the one 
holding the pistol — and got the pis-
tol hip-high. While David was doing 
that, Officer went down to one knee 
to make himself a smaller target and 
rapidly fired three shots. Sharon  
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testified that only a “very short time” 
–– “like one second it felt like” –– 
passed between when David started 
to raise his gun and when Officer 
began firing. The officers on the sce-
ne aided David and called for an 
ambulance that took him to the hos-
pital, where he died the next day. 
Sharon Powell filed a civil rights 
complaint claiming that Sergeant 
Snook violated David Powell’s 
Fourth and Fourteenth Amendment 
rights. The trial court granted Officer 
qualified immunity and dismissed 
the suit. On appeal the 11th Circuit 
affirmed that ruling. 
Issue: 
Was the law clearly established re-
quiring an officer to provide a warn-
ing prior to using deadly force? No. 
Reasonableness: 
“Although suspects have a right to be 
free from force that is excessive, they 
are not protected against a use of 
force that is necessary in the situa-
tion at hand.” Graham v. Connor, 
(S.Ct.1989). 
 No precise test or “rigid 
preconditions” exist for determining 
when an officer’s use of deadly force 
is excessive. See, Scott v. Harris, 
(S.Ct.2007). Thus, in deciding the 
merits of a claim of excessive force, 
the court must determine whether, 
given all the facts and circumstances 
of a particular case, the force used 
was “reasonable” under the Fourth 
Amendment. “In determining the 
reasonableness of the force applied, 
we look at the fact pattern from the 
perspective of a reasonable officer on 
the scene with knowledge of the at-
tendant circumstances and facts, and 
balance the risk of bodily harm to the 
suspect against the gravity of the 
threat the officer sought to elimi-
nate.” McCullough v. Antolini,  

warn his suspect before firing—
particularly where such a warning 
might easily have cost the officer his 
life.’).” See, Quiles v. City of Tampa 
Police Department, (11th Cir. 2015). 
Court’s Ruling: 
“Powell contends that her husband 
had a constitutional right to a warn-
ing before Snook used deadly force 
against him. And like she did in the 
[trial] court, she argues that Tennes-
see v. Garner, (S.Ct.1985), and our 
case law applying it had clearly es-
tablished before the encounter that 
night in her driveway the right to a 
warning that she asserts on David’s 
behalf.” 
 “In considering those [prior] 
decisions, we keep in mind the gen-
eral analytical framework for an ex-
cessive force claim. ‘We analyze a 
claim of excessive force under the 
Fourth Amendment’s objective rea-
sonableness standard.’ Shaw v. City 
of Selma, (11th Cir. 2018). We view 
the facts ‘from the perspective of a 
reasonable officer on the scene with 
knowledge of the attendant circum-
stances and facts,’ and we ‘balance 
the risk of bodily harm to the suspect 
against the gravity of the threat the 
officer sought to eliminate.’ 
McCullough v. Antolini, (11th Cir. 
2009).” 
 “In cases involving exces-
sive force claims it is doctrinal gos-
pel that we do not view an officer’s 
actions with the 20/20 vision of hind-
sight and that we make special al-
lowance for them in tense, uncertain, 
and rapidly evolving situations. The 
‘calculus of reasonableness must 
embody allowance for the fact that 
police officers are often forced to 
make split-second judgments—in 
circumstances that are tense, uncer-
tain, and rapidly evolving—about the 

(11th Cir.2009).  
 “The ‘reasonableness’ of a 
particular use of force must be 
judged from the perspective of a rea-
sonable officer on the scene, rather 
than with the 20/20 vision of hind-
sight.”  And we must allow “for the 
fact that police officers are often 
forced to make split-second judg-
ments—in circumstances that are 
tense, uncertain, and rapidly evolv-
ing—about the amount of force that 
is necessary in a particular situation.” 
See, Graham. “We are loath to sec-
ond-guess the decisions made by 
police officers in the field.” Vaughan 
v. Cox, (11th Cir.2003). 
 Courts have focused on the 
need for a verbal warning as a condi-
tion precedent to the use of deadly 
force. “Although a warning is one 
factor that weighs in favor of reason-
ableness, the Supreme Court has 
stressed that ‘Garner did not estab-
lish a magical on/off switch that trig-
gers rigid preconditions whenever an 
officer’s actions constitute deadly 
force.’ Instead, reasonableness is 
determined based on all the facts and 
circumstances of each individual 
case.” 
 “In the light of the Supreme 
Court’s later clarification in Scott v. 
Harris, (S.Ct.2007) of the Garner 
legal standard, we now know ...that 
an officer’s failure to issue a seem-
ingly feasible warning—at least, to a 
person appearing to be armed—does 
not, in and of itself, render automati-
cally unreasonable the use of deadly 
force. See Penley v. Weippert, (11th 
Cir.2010) (rejecting the argument 
that Garner mandates the issuance of 
a warning and explaining that this 
Court has ‘declined to fashion an 
inflexible rule that, in order to avoid 
civil liability, an officer must always 
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amount of force that is necessary in a 
particular situation.’” 
 “The ‘law does not require 
officers in a tense and dangerous 
situation to wait until the moment a 
suspect uses a deadly weapon to act 
to stop the suspect.’ Long v. Slaton, 
(11th Cir. 2007). Instead, an officer 
may use deadly force when he: 1. has 
probable cause to believe that the 
suspect poses a threat of serious 
physical harm, either to the officer or 
to others or that he has committed a 
crime involving the infliction or 
threatened infliction of serious physi-
cal harm; 2. reasonably believes that 
the use of deadly force was neces-
sary to prevent escape; and 3. has 
given some warning about the possi-
ble use of deadly force, if feasible. 
Vaughan v. Cox, (11th Cir. 2003) 
(quoting Garner). When considering 
the threat of physical harm to the 
officer or others, we emphasize ‘the 
level and immediacy of that threat.’” 
 “While the ‘mere presence 
of a gun or other weapon is not 
enough to warrant the exercise of 
deadly force and shield an officer 
from suit,’ when a suspect’s gun is 
‘available for ready use’ — even 
when the suspect has not ‘drawn his 
gun’ — an officer is ‘not required to 
wait and hope for the best,’ Jean-
Baptiste v. Gutierrez, (11th Cir. 
2010).” 
 “On the subject of warn-
ings, we ‘have declined to fashion an 
inflexible rule that, in order to avoid 
civil liability, an officer must always 
warn his suspect before firing — 
particularly where such a warning 
might easily have cost the officer his 
life.’ Plaintiffs frequently cite Garner 
for the broad principle that a warning 
is always required before deadly 
force may be used, but Garner does 

ed to raise his pistol while facing in 
Officer Snook’s direction, Snook had 
the authority to use deadly force. It 
would not be clear and obvious to 
any reasonable officer that a warning 
was required in the 17.8 seconds 
between when David Powell pushed 
his garage door button and raised his 
loaded pistol in Snook’s direction. A 
reasonable officer could have decid-
ed, as Snook did, that the safest thing 
to do as David came out of his gar-
age with a pistol at his side was to 
wait and see what he did with the 
pistol before Snook drew attention to 
himself and potentially escalated the 
situation by shouting a warning. In 
hindsight, that decision may have 
been a mistake. But, of course, we 
‘do not view an officer’s actions with 
the 20/20 vision of hindsight.’ Quali-
fied immunity leaves ‘room for mis-
taken judgments.’ Coffin v. Brandau, 
(11th Cir. 2011).” 

 “An officer in Snook’s posi-
tion during the rapidly unfolding 
events on that dark night reasonably 
could have believed that the man 
raising a pistol in his direction was 
about to shoot him, and our prece-
dent establishes he could ‘respond 
with deadly force to protect himself.’ 
Snook didn’t have to wait until Da-
vid Powell fired his gun to return fire 
in self-defense. Warnings are not 
always required before the use of 
deadly force. And as we’ve  

(Continued on page 10) 

not mandate that. Garner does not 
say ‘always.’ Garner says ‘where 
feasible.’ Not only that, but Garner 
involved a fleeing non-dangerous 
suspect in a non-violent crime, it did 
not involve an armed man facing an 
officer and raising a pistol, a circum-
stance that would put any reasonable 
officer in fear for his life.” 
 “Powell contends that a 
warning was required before Snook 
fired, either in the seconds her hus-
band was walking out onto the drive-
way or in the single second between 
when her husband began to raise his 
pistol and when Snook fired. But 
three of the decisions on which  
Powell relies for that conclusion  
contain the most critical factual dif-
ference: none of them involved an 
officer faced with an armed suspect 
who was raising his firearm in the  
officer’s direction.” 
 “While it’s clear that in 
some circumstances an officer must 
warn before using deadly force 
where it’s feasible to do so, decisions 
addressing how soon an officer is 
required to give a warning to an un-
armed suspect do not clearly estab-
lish anything about whether or when 
a warning is required for armed sus-
pects raising a firearm in the direc-
tion of an officer. There is no obvi-
ously clear, any-reasonable-officer-
would-know rule that when faced 
with the threat of deadly force, an 
officer must give an armed suspect a 
warning at the earliest possible mo-
ment. Instead, what’s clearly estab-
lished is that it ‘is reasonable, and 
therefore constitutionally permissi-
ble, for an officer to use deadly force 
when he has probable cause to  
believe that his own life is in peril.’ 
Tillis v. Brown, (11th Cir. 2021).” 
 “When David Powell start-

T here is no obviously clear, any-
reasonable-officer-would-know rule 
that when faced with the threat of 
deadly force, an officer must give an 
armed suspect a warning at the  
earliest possible moment.  
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1. Reinventing the role of the community: For years, police leaders have talked about 
working with community members during protests and in the days and weeks before 
planned demonstrations. 

2. During a demonstration, communicate effectively, up and down the policing chain of 
command. 

3. Train officers and supervisors adequately  so that they have the knowledge and skills 
they need to maintain public order while facilitating freedom of speech and assembly. 

4. The policing profession, with assistance from academic experts and the U.S. Dept. of 
Justice’s research branch, the National Institute of Justice, should re-engineer how we 
think about less-lethal weapons.  

5. Warn crowds before deploying less-lethal force. 

6. Avoid the use of mass arrests. 

7. Prepare and activate mutual aid agreements. 

8. Prioritize officer safety, health, and wellness to protect officers’ well-being. 

9. Ensure robust review of the police response to each demonstration, both in daily     
debriefings and longer-term review of large events 

Source: Police Executive Research Forum, February 2022 
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  Recent Case Law  

Emergency Vehicle  
Traffic Accident 

 
Officer Henningar received a report 
of a “fight in progress” between two 
individuals. Officer left his house, 
activated his emergency lights, and 
headed down a two-lane rural high-
way toward the disturbance. Just 
moments later, with other vehicles 
already pulled over to the side of the 
road, he accelerated from 47 to 60 
miles per hour as he crossed a four-
way intersection. On the other side of 
the intersection, just 270 feet away, 
was Willys Fritz’s truck, which was 
idling at a stop sign. As the police 
vehicle approached, the truck pulled 
out into the highway and tried to 
cross. The result was a violent broad-
side collision that led to Fritz’s 
death. 
  Fritz’s estate sued Officer 
and the City on several theories, in-
cluding recklessness, and a violation 
of Fritz’s civil rights. The trial court 
granted Officer’s motion for sum-
mary judgment. The Fritz’s estate 
appealed. The Court of Appeals held 
that Defendants were not liable for 
recklessness under state law and  
affirmed the dismissal. 
Issue: 
Did Officer adhere to the special 
traffic rules that apply to operators of 
emergency vehicles? Yes. 
Traffic Laws Privileges: 
While the present case originated in 
Iowa, Florida Statute is equally ap-
plicable. F.S. 316.072 - Obedience to 
and effect of traffic laws, provides in 

part: 
 2) Required obedience to 
traffic laws. --It is unlawful for any 
person to do any act forbidden, or to 
fail to perform any act required, in 
this chapter. 
 5) Authorized emergency 
vehicles: (a) The driver of an author-
ized emergency vehicle, when re-
sponding to an emergency call, when 
in the pursuit of an actual or suspect-
ed violator of the law, or when re-
sponding to a fire alarm, … may 
exercise the privileges set forth in 
this section, but subject to the condi-
tions herein stated. 
(b) The driver of a vehicle specified 
in paragraph (a), except when other-
wise directed by a police officer, 
may: 1. Park or stand, irrespective of 
the provisions of this chapter; 2. Pro-
ceed past a red or stop signal or stop 
sign, but only after slowing down as 
may be necessary for safe operation; 
3. Exceed the maximum speed limits 
so long as the driver does not endan-
ger life or property; 4. Disregard 
regulations governing direction or 
movement or turning in specified 
directions, so long as the driver does 
not endanger life or property. 
(c) The foregoing provisions shall 
not relieve the driver of a vehicle 
specified in paragraph (a) from the 
duty to drive with due regard for the 
safety of all persons, nor shall such 
provisions protect the driver from the 
consequences of his or her reckless 
disregard for the safety of others. 
Court’s Ruling: 
“In Iowa, special rules apply to the 
operators of emergency vehicles. 

While responding to ‘emergency 
calls,’ they can ‘proceed past a red 
light or stop sign ... after slowing 
down’ and can ‘exceed the maximum 
speed limits’ if it ‘does not endanger 
life or property.’ Certain traffic laws 
are relaxed, in other words, when a 
police officer like Henningar is re-
sponding to an ‘emergency.’ ” 
“This so-called ‘privilege,’ however, 
has its limits. For one thing, traffic 
laws are relaxed only when an 
‘audible’ or ‘visual signaling device’ 
is used, such as flashing lights or a 
siren. Even then, Iowa law does not 
‘relieve the driver ... from the duty to 
drive ... with due regard for the safe-
ty of others. And perhaps most im-
portantly, [and consistent with Flori-
da statute] it does not ‘protect the 
driver ... from the consequences of 
the driver’s ... reckless disregard for 
the safety of others.’ (emphasis  
added).” 
  “Hoping to take advantage 
of this narrow opening, Fritz’s estate 
claims that Henningar’s actions were 
reckless. But recklessness is a diffi-
cult standard to meet in Iowa. The 
estate must show that Henningar 
‘intentionally [committed] an act of 
an unreasonable character in disre-
gard of a risk known to or so obvious 
that he must be taken to have been 
aware of it.’ Morris v. Leaf, (Iowa 
1995). And even then, Henningar is 
only liable if the dangerous act was 
‘so great as to make it highly proba-
ble that harm [would] follow.’ ” 
  “We agree with the [trial] 
court that the evidence in this case 
does not even get past the first of 
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‘conscious knowledge of a danger-
ous situation’ either. [Iowa law], in 
other words, stands in the way of any 
… recovery for Fritz’s estate.” 
 “We accordingly affirm the 
judgment of the [trial] court.” 
Lessons Learned: 
F.S. 316.003, Definitions, provides: 
 “Authorized emergency vehicles -- 
Vehicles of the fire department (fire 
patrol), police vehicles, and such 
ambulances and emergency vehicles 
of municipal departments, volunteer 
ambulance services, … as are desig-
nated or authorized by their respec-
tive departments or the chief of  
police of an incorporated city or  
any sheriff of any of the various 
counties.” 
 Thus, it is of importance 
that the Agency provide evidence 
(photographs) at the trial that the 
vehicle involved was a clearly 
marked police cruiser owned and 
or operated by the police agency. 
 Florida Statute §316.126 
also covers emergency vehicle traf-
fic. “An authorized emergency vehi-
cle, when en route to meet an exist-
ing emergency, shall warn all other 
vehicular traffic along the emergency 
route by an audible signal, siren, 
exhaust whistle, or other adequate 
device or by a visible signal by the 
use of displayed blue or red lights. 
While en route to such emergency, 
the emergency vehicle shall other-
wise proceed in a manner consistent 
with the laws regulating vehicular 
traffic upon the highways of this 
state. This section does not diminish 
or enlarge any rules of evidence or 
liability in any case involving the 
operation of an emergency vehicle. 
This section does not relieve the 
driver of an authorized emergency 
vehicle from the duty to drive with 

due regard for the safety of all per-
sons using the highway.”  

 

Fritz	v.	Hennigar 
U.S.	Court	of	Appeals	–	8th	Cir.	 

(Dec.	8,	2021) 
 
 

Plain View or  
Search Warrant 
 
Officer David Gratton, while driving 
through his assigned zone, observed 
Timothy Lewis (with whom he was 
familiar) sitting on the side porch of 
his home with money in hand and 
making motions as if weighing 
something on a scale. Based on those 
observations, Officer believed Lewis 
was weighing and portioning drugs. 
He stopped his vehicle and got out to 
watch Lewis from the street before 
calling for backup. 
 When the backup officer 
arrived, Officer called out to Lewis, 
who responded, “Oh shit!” and 
stuffed what he had been weighing 
under the outside stairwell. Lewis 
then told the officers not to come 
onto the property. Officer walked 
onto an abandoned property next 
door to Lewis’ house. Standing on 
the other side of the chain-length 
fence separating the properties Of-
ficer was mere feet away from where 
Lewis had been sitting on the side of 
his house. And on the side steps Of-
ficer could see a scale with marijua-
na residue and residue of a white 
powdery substance, which he be-
lieved to be cocaine. At this point, 
with the approval of the on-scene 
supervisor, officers entered Lewis’ 
yard and retrieved the scales from 
the steps and multiple bags of drugs 
that had been pushed under the house 
when Lewis noticed the officers at 
the fence.  

these two steps. This conclusion fol-
lows from a case that the Iowa Su-
preme Court decided nearly a quarter 
of a century ago. See, Bell v. Cmty. 
Ambulance Serv. Agency for N. Des 
Moines Cnty., (Iowa 1998). There, an 
ambulance responding to an emer-
gency call approached an intersec-
tion with its lights and sirens activat-
ed. From the driver’s point of view, 
‘all traffic was stopped, and the inter-
section was clear.’ Yet there too, 
when another vehicle tried to cross, 
the result was a massive broadside 
collision.”  
  “At trial the jury found that 
the ambulance driver had been reck-
less. However, the trial court set 
aside the verdict, explaining that 
‘under no stretch of the imagination 
[could] it be concluded that the driv-
er of the ambulance was reckless.’ 
‘No danger’ would have been 
‘apparent,’ the court said, because 
‘the road was straight,’ ‘all surround-
ing traffic had stopped,’ and witness-
es ‘clearly saw or heard, or both saw 
and heard, the ambulance.’ The Iowa 
Supreme Court agreed with the trial 
court’s conclusion that, under these 
circumstances, the driver could not 
have known that someone else would 
attempt to cross ‘in front of’ the  
ambulance.” 
  “The emergency vehicle 
here is different, but the circumstanc-
es are almost identical. As Hen-
ningar’s police cruiser approached 
the intersection, traffic had stopped, 
the road was straight, and the ‘lane 
ahead’ was clear. Multiple witnesses 
reported hearing a siren or seeing 
flashing lights. If the evidence was 
insufficient to establish the reckless-
ness of the ambulance driver in Bell, 
then it follows that the evidence here 
cannot show that Henningar had 
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motorcycle constitutes an area adja-
cent to the home and ‘to which the 
activity of home life extends,’ and so 
is properly considered curtilage.” 
 The Supreme Court specifi-
cally rejected the legal premise relied 
upon by the Virginia Supreme Court. 
“Virginia’s proposed rule rests on a 
mistaken premise about the constitu-
tional significance of visibility. The 
ability to observe inside curtilage 
from a lawful vantage point is not 
the same as the right to enter curti-
lage without a warrant for the pur-
pose of conducting a search to obtain 
information not otherwise accessible. 
… So long as it is curtilage, a park-
ing patio or carport into which an 
officer can see from the street is no 
less entitled to protection from tres-
pass and a warrantless search than a 
fully enclosed garage.”  
Open View / Plain View: 
Officers are permitted to conduct a 
warrantless seizure of an item in 
“plain view” if: 1. the police see the 
item from a place they have a lawful 
right to be, 2. the incriminating na-
ture of the item is “immediately ap-
parent,” and 3. the police have lawful 
access to the incriminating item.  
  “Open-view” is treated sim-
ilarly to “plain-view,” with the ex-
ception that some exigent circum-
stance is required to justify warrant-
less entry into the protected area. 
Any confusion between the two 
views was dispelled in Ensor v. 
State, (Fla. 1981).  
 Ensor involved the seizure 
of a firearm from a motor vehicle 
relying on the plain view doctrine. 
The Florida Supreme Court went to 
great lengths to explain what is and 
is not plain view. “The term ‘plain 
view’ has been misunderstood and 
misapplied because courts have 

made it applicable to three distinct 
factual situations. This has resulted 
in confusion of the elements of the 
‘plain view doctrine.’ To eliminate 
this confusion, we believe it appro-
priate to distinguish the true ‘plain 
view doctrine’ as established [by the 
U.S. Supreme Court] in Coolidge v. 
New Hampshire, (1971), from other 
situations where officers observe 
contraband.” 
 The Florida Supreme Court 
went on to describe three different 
factual scenarios and gave each a 
descriptive name to distinguish each 
from the true “plain view” doctrine. 
In the first situation, an officer is 
legally inside, by warrant or warrant 
exception, a constitutionally protect-
ed area and inadvertently observes 
contraband also in the protected area. 
It is this situation for which the Unit-
ed States Supreme Court created the 
“plain view doctrine” in Coolidge 
and held that an officer could consti-
tutionally seize the contraband in 
“plain view” from within this pro-
tected area. “We emphasize that it is 
critical under this doctrine for the 
officer to be already within the con-
stitutionally protected area when he 
inadvertently discovers the contra-
band.” Thus, an officer inside a 
dwelling to execute an arrest warrant 
who observes contraband may seize 
same as in “plain view.” 
 The Supreme Court then 
described a situation the direct oppo-
site of the first. In the second scenar-
io both the officer and the contra-
band are outside the constitutionally 
protected area. “Because no protect-
ed area is involved, the resulting 
seizure has no Fourth Amendment 
ramifications, and, while the contra-
band could be defined as in ‘plain 
view,’ it should not be so labeled to 

 Defendant was charged and 
convicted of drug offenses. He ap-
pealed arguing the officers violated 
his Fourth Amendment rights by 
entering on his property without a 
search warrant. The State argued the 
drugs were in plain view and subject 
to seizure. The Court of Appeals 
disagreed. 
Issue: 
Did the officers violate Defendant’s 
Fourth Amendment rights by enter-
ing onto his property to seize drug 
contraband observed in open view? 
Yes. 
Curtilage Defined: 
In 1987, the United States Supreme 
Court set forth a narrow definition of 
curtilage in United States v. Dunn. 
The Court opined that curtilage ques-
tions should be resolved with partic-
ular reference to four factors: the 
proximity of the area claimed to be 
curtilage to the home, whether the 
area is included within an enclosure 
surrounding the home, the nature of 
the uses to which the area is put, and 
the steps taken by the resident to 
protect the area from observation by 
people passing by. “The primary 
focus is whether the area in question 
harbors those intimate activities as-
sociated with domestic life and the 
privacies of the home.” 
 The U.S. Supreme Court 
decided Collins v. Virginia, (S.Ct. 
2018), and reviewed an officer enter-
ing on the curtilage of home to in-
spect a (possibly stolen) motorcycle 
under a tarp. The Court struck down 
the search, ruling that the curtilage 
concept was familiar and easily un-
derstood “from our daily experi-
ence.” “Just like the front porch, side 
garden, or area ‘outside the front 
window,’ the driveway enclosure 
where Officer Rhodes searched the 
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trial court’s conclusion that the offic-
ers were authorized to enter the 
‘curtilage’ of his property to confis-
cate the contraband which they 
viewed from the abandoned property 
next door. He argues that exigent 
circumstances did not exist to sup-
port the officers’ entry onto his prop-
erty without a warrant. On this point, 
we agree.” 
  “It is true that ‘not only 
must the officer be lawfully located 
in a place from which the object can 
be plainly seen,’ …but he or she 
must also have ‘a lawful right of 
access to the object itself.’ Indeed, 
under the Fourth Amendment to the 
United States Constitution, police 
officers are ‘prohibited from entering 
a person’s home or its curtilage with-
out a warrant absent consent or a 
showing of exigent circumstances.’ 
This is true even when items of con-
traband are visible within an officer’s 
plain view.”  
  “In this case, the trial court 
concluded that the officers had a 
lawful right to access the contraband 
they viewed from the neighboring 
property without first obtaining a 
warrant because they operated under 
exigent circumstances. An ‘exigent 
circumstances’ analysis requires a 
determination of ‘whether police had 
an objectively reasonable basis for 
fearing the imminent destruction of 
the evidence at issue during the time 
it took police to obtain a search war-
rant.’ And the appropriate inquiry is 
whether the facts, as they appeared at 
the moment of entry, would lead a 
reasonable, experienced officer to 
believe that evidence might be de-
stroyed before a warrant could be 
secured.”  
  “Here, the record shows that 
during Lewis’s encounter with law 

enforcement, a crowd of onlookers 
gathered in the vicinity, and occu-
pants from within Lewis’s home 
began interacting with police. All the 
while, the scales with drug residue 
remained in open view on the side 
steps of Lewis’s house. In light of 
this evidence, the trial court conclud-
ed that exigent circumstances sup-
ported the officers’ decision to re-
trieve the contraband from Lewis’s 
property without a warrant because 
there was a ‘genuine risk of evidence 
destruction.’ ” 
 “In short, there was no testi-
mony suggesting that the officers 
entered Lewis’s property under exi-
gent circumstances. Indeed, at trial, 
Gratton testified regarding discus-
sions about calling an assistant dis-
trict attorney to get a search warrant 
for inside Lewis’s house, but one 
was never obtained because officers 
decided to leave that task up to an-
other department. But because offic-
ers considered obtaining a warrant 
for the inside of the house, the 
home’s occupants were at one point 
detained outside to safeguard any 
evidence that might be inside.” 
 “In light of the foregoing, 
the record does not support the trial 
court’s finding that the officers were 
entitled to retrieve evidence from the 
curtilage of Lewis’s property under 
exigent circumstances. To the contra-
ry, the foregoing testimony by Grat-
ton established that the officers 
walked onto the property and re-
trieved the contraband from the curti-
lage of the home simply because it 
was in ‘plain view,’ not because they 
believed it was in danger of immi-
nent destruction. Indeed, the officers’ 
ability to successfully secure the 
house in anticipation of obtaining a 
warrant to search inside evinces the 

prevent any confusion with the Coo-
lidge ‘plain view doctrine.’” 
 The third situation  
described by the Court is the most 
common. Here, the officer is located 
outside a constitutionally protected 
area and is looking inside that area. 
If the officer observes contraband in 
this situation, it only furnishes him 
probable cause to seize the item. He 
must either obtain a warrant or have 
some exception to the warrant re-
quirement before he may enter the 
protected area and seize the contra-
band. “As with the non-intrusion 
situation, the term ‘plain view’ 
should not be employed here to pre-
vent confusion. For clarity, we label 
an observation in the latter two non-
Coolidge situations as a legally per-
missive ‘open view.’ ” Thus, 
 “Plain view” - officer and 
contraband inside constitutionally 
protected area. 
  “Plain sight” - officer and 
contraband outside constitutionally 
protected area. 
  “Open view” - officer out-
side, contraband inside, constitution-
ally protected area. 
Court’s Ruling: 
In the present case Defendant Lewis 
challenged the trial court’s finding 
that the adjacent property was 
“apparently abandoned.” He also 
took issue with the trial court’s find-
ing that the officers lawfully seized 
the contraband from his property 
without a warrant under exigent cir-
cumstances. The Court of Appeals 
ruled that based on the officers’ testi-
mony and their intimate knowledge 
of the property, it was in fact aban-
doned. As to the lawfulness of the 
drug seizure they overruled the trial 
court’s findings. 
 “Lewis also challenges the 
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Smitherman. A test of the contents 
revealed that the package contained 
MDMA. The package was forwarded 
to law enforcement in Lee County, 
FL, who arranged for a controlled 
delivery to Smitherman’s address. 
Once inside, he opened the package. 
Law enforcement then approached 
the property and apprehended Smith-
erman. He was holding both the 
tracking device and the narcotics that 
law enforcement had left in the pack-
age. Law enforcement then obtained 
a warrant to search the house. The 
subsequent search revealed more 
narcotics. On appeal the warrant was 
struck. 
Issue: 
Were the facts set forth in the search 
warrant affidavit sufficient to support 
the warrant? No. 
Affidavit Sufficiency: 
To be reasonable under the Fourth 
Amendment, a search warrant must 
not be overbroad; its breadth must be 
limited to the scope of the probable 
cause on which the warrant was 
based. To determine whether a war-
rant was overbroad, courts review, 
with deference, whether the issuing 
judge had a substantial basis to con-
clude that the affidavit supporting the 
search warrant established probable 
cause. Probable cause “is not a high 
bar.” Kaley v. United States, 
(S.Ct.2014). A search warrant affida-
vit will demonstrate probable cause 
“if, under the totality of the circum-
stances, it reveals a fair probability 
that contraband or evidence of a 
crime will be found in a particular 
place.” What is needed is only a fair 
probability, and not a certainty, that 
evidence of crime or contraband will 
be found. See, Illinois v. Gates, 
(S.Ct.1983).  
 The Florida Supreme Court 

has defined “probable cause” as a 
reasonable ground of suspicion sup-
ported by circumstances sufficiently 
strong to warrant a cautious person 
in the belief that the person is guilty 
of the offense charged. The reasons 
cited by the police must be sufficient 
to create a reasonable belief that a 
crime has been committed. As long 
as the neutral magistrate has a sub-
stantial basis for concluding that a 
search would uncover evidence of 
wrongdoing, the requirement of 
probable cause is satisfied. Schmitt v. 
State, (Fla.1991). 
Court’s Ruling: 
The Court of Appeals struck the 
search warrant because law enforce-
ment lacked probable cause to be-
lieve they would find evidence of 
drug trafficking at the property. In 
other words, the warrant failed to 
specify a particular object of the 
search because law enforcement did 
not have any particular object in 
mind. In essence the police assumed, 
because Defendant took the drug 
package to the residence he was liv-
ing in, that there would be additional 
evidence of drug crimes contained 
therein. 
 “The search warrant affida-
vit in this case did not establish a 
reasonable probability that further 
evidence of drug trafficking would 
be found in the Cal Cove residence. 
The affidavit provided a detailed 
account of law enforcement’s dis-
covery of MDMA in the package 
addressed to Smitherman’s [other] 
address, as well as the resulting con-
trolled delivery of the package to that 
home. In contrast, the portion of the 
affidavit concerning the Cal Cove 
property was devoid of any allega-
tion suggesting a probability that the 
Cal Cove home was involved in any 

lack of exigent circumstances. And 
there is no evidence to suggest that 
the curtilage of the house could not 
be secured while a warrant was ob-
tained. Accordingly, the trial court’s 
conclusion is not supported by the 
evidence, and Lewis’s motion to 
suppress should have been granted. 
Thus, the trial court erred in denying 
Lewis’s motion to suppress, and we 
reverse his convictions because they 
were all supported by the evidence 
recovered in the unlawful seizure.” 
Lessons Learned: 
Interestingly, while the Court of Ap-
peals spent some time evaluating the 
abandoned property argument, the 
court never disposed of the issue 
simply based on “standing.” Defend-
ant Lewis in essence asserted the 
Fourth Amendment rights of his 
neighbor by arguing that the officers 
impermissibly entered the adjoining 
property from which they observed 
the drugs in his possession. 
 “Fourth Amendment rights 
are personal rights which . . . may 
not be vicariously asserted,” Alder-
man v. United States, (S.Ct.1969). 
“A person aggrieved by an illegal 
search and seizure only through the 
introduction of damaging evidence 
secured by a search of a third per-
son’s premises or property has not 
had any of his Fourth Amendment 
rights infringed.” Rakas v. Illinois, 
(S.Ct.1978). 

Lewis	v.	State 

Georgia	Court	of	Appeals	 

(Feb.	22,	2021) 
 

Search Warrant  
Sufficiency 
 

A customs agent at an airport in Chi-
cago intercepted a suspicious pack-
age that was addressed to Terrance 
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sent). While Smitherman’s opening 
of the package at the Cal Cove home 
may have suggested some link be-
tween the home and Smitherman’s 
alleged trafficking, that event, stand-
ing alone, did not create a probability 
that further narcotics or similar  
evidence of trafficking would be 
present at that location.” 
 “Accordingly, because the 
sworn application for the warrant to 
search the Cal Cove home failed to 
demonstrate probable cause therefor, 
we reverse Smitherman’s  
convictions.” 
Lessons Learned: 
Of some concern here was the 2nd 
D.C.A.’s rejection of the State’s sug-
gestion that the good-faith exception 
to the exclusionary rule should apply 
to the fruits of the warrant. The 
Court ruled, “our precedent is to the 
contrary. ‘Where, as here, the sup-
porting affidavit fails to establish 
probable cause to justify a search, 
Florida courts refuse to apply the 
good faith exception.’ A reasonably 
trained law enforcement officer 
would have known that the affida-
vit in this case failed to establish 
probable cause for the search, so 
the good-faith exception does not 
apply.”  
 An interesting conclusion 
for the Court of Appeals to reach in 
view of the fact that two judges, the 
magistrate that signed the warrant 
and the trial judge that denied the 
Defendant’s motion to suppress the 
search results, reviewed the same 
warrant and found it sufficient. Pre-
sumably, they were “reasonably 
trained” jurists. 

 

Smitherman	v.	State 
2nd	D.C.A.	 

(March	11,	2022) 
 
 

explained, giving a warning in the  
seconds before David raised his gun 
wasn’t a clearly established require-
ment, and giving a warning in the 
one second between David raising 
his gun and Snook firing wasn’t  
feasible.” 
 [Sharon Powell] has not 
shown that Snook’s actions were 
unreasonable for qualified immunity 
purposes. As we have said before, 
‘the shooting ... was tragic, as such 
shootings always are, but tragedy 
does not equate with unreasonable-
ness’ under clearly established law. 
Affirmed.” 
Lessons Learned: 
F.S. 776.05, Law enforcement offic-
ers; use of force in making an arrest, 
provides in part, “… However, this 
subsection shall not constitute a de-
fense in any civil action for damages 
brought for the wrongful use of 
deadly force unless the use of deadly 
force was necessary to prevent the 
arrest from being defeated by such 
flight and, when feasible, some 
warning had been given.”  
 Clearly, Florida law can be 
more restrictive than federal law, but 
the 11th Circuit has given a credible 
explanation for recognizing that, “an 
officer’s failure to issue a seemingly 
feasible warning—at least, to a per-
son appearing to be armed—does 
not, in and of itself, render automati-
cally unreasonable the use of deadly 
force… particularly where such a 
warning might easily have cost the 
officer his life.” 

  

Powell	v.	Snook 
U.S.	Court	of	Appeals	–	11th	Circuit	

(Feb.	8,	2022) 
 
  

(Continued from page 3) 
Duty to Warn 

illegal conduct beyond the presence 
of Smitherman’s parcel, which law 
enforcement had already recovered 
when they applied for the warrant. In 
relevant part, the affidavit stated, 
‘Based on the above facts, Detective 
Bates believes there is probable 
cause for the issuance of this search 
warrant to search the residence for 
additional evidence related to pos-
session of a controlled substance and 
request it be approved.’ ” 
 “Thus, the only allegations 
related to the Cal Cove address were 
simply that Smitherman brought the 
package containing MDMA to the 
home. There were no averments re-
garding Smitherman’s background as 
a possible drug trafficker, his use of 
the home for that purpose, or even 
his connection to the home in gen-
eral. There likewise were no recita-
tions that law enforcement had per-
formed any surveillance of the home, 
had engaged in any controlled buys 
at the home, or in any way had rea-
son to believe that the home was 
involved in any sort of drug traffick-
ing beyond Smitherman’s bringing 
an unopened package there.” 
 “Once law enforcement 
detained Smitherman in the garage 
while he was holding the contents of 
the package, they had obtained all 
the evidence of the only crime they 
were investigating. Based on the 
allegations in the affidavit, law en-
forcement could only speculate that 
additional evidence would be present 
in the house, and speculation alone 
cannot support probable cause. See 
Garcia v. State, (2DCA 2004) 
(holding that a warrant application 
failed to establish probable cause 
when it relied on speculation rather 
than evidence establishing a fair 
probability that drugs would be pre-


